MINUTES
TOWN OF PITTSBORO
BOARD OF COMMISSIONERS
REGULAR MEETING
TUESDAY, NOVEMBER 13, 2012
7:00 PM

Mayor Randolph Voller called the meeting to order and asked for a moment of silence.
ATTENDANCE

Members present: Mayor Randolph Voller, Commissioners Pamela Baldwin, Jay Farrell,
Michael Fiocco, Bett Wilson Foley and Beth Turner.

Staff present: Interim Manager Bob Morgan, Clerk Alice F. Lloyd, Attorney Paul S. Messick,
Jr., Planning Director Stuart Bass and Mandy Cartrette, Finance Officer.

CONSENT AGENDA

Motion made by Commissioner Farrell seconded by Commissioner Turner to approve the
consent agenda as submitted.

Approve minutes of the September 24, 2012 regular meeting.
Motion carried 5-0

Appoint Ned Kelly to serve as a member of the ABC Board for a three (3) year term
ending December 31, 2015.

Motion carried 5-0
Motion made by Commissioner Baldwin seconded by Commissioner Fiocco to approve the
regular agenda as submitted. Mayor Voller stated under FYT it states the Fire Department Audit
is included but it is the ABC Store Audit. Mayor Voller asked staff to get the Fire Department
Audit and present it to the Board at the next meeting.
Vote  Aye-35 Nay-0
REGULAR MEETING AGENDA
CITIZENS MATTERS

Martha Girolami — 473 Mount Pisgah Church Road, Apex brought the following information to
the Board for discussion and review:
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Special Use Permits in North Carolina Zoning — David W. Owens
Section 5.2.1 of the Town of Pittsboro’s Permitted Use Table

The Community Environmental Legal Defense Fund
‘Corporations are Not People’ in Montana, Colorado

Food and Water Watch

Banning Fracking at the Local Level

2 & & & ¢ o

She feels the State is trying to take community rights away.

Mayor Voller thanked Ms. Girolami for all the additional information she submitted for the
board’s review tonight

Lesley Landis — 21 Randolph Court President of Chatham County Arts Council stated the
purpose of Chatham Arts Council in Chatham County is to enhance education and enliven
communities and add to the economic development and quality of life in our small towns.

Ms. Landis stated that on Sunday November 18, 2012 at Fearrington Barn Chatham Arts will be
presenting the 41% Annual Bluegrass Experience concert. Tickets are available at
www.chathamarts.org at $15.00 for advance tickets or $20.00 at the door. This is a benefit for
Chatham Arts.

Commissioner Farrell stated Mr. Bob Knight had asked that he read into the record the letter that
was included in the FYI's, he would not read it but asked that it be included in the record.

OLD BUSINESS

ZONING ORDINANCE TEXT AMENDMENT FOR HYDRAULIC FRACTURING
(STUART BASS, PLANNING DIRECTOR)

Planner Bass submitted the following written report and stated this is a follow up to the October
22, 2012 public hearing when the Board asked that staff come up with proposed standards for
conditions of a SUP.

The Town Board of Commissioners has requested a text amendment that would require a
proposed fracking operation to receive a Special Use Permit. A draft definition was presented
for discussion and a recommendation. The zoning ordinance would be amended to include this
use in the Table of Permitted Uses as one requiring a Special Use Permit, limited to the M2
District. A Public Hearing on the proposed amendment was held on October 22, 2012. The
Board requested additional information for its next meeting.

The proposed zoning ordinance amendment was as follows:

1. Add to section 5.2.2 “Permitted Use Table” “Hydraulic Fracturing” as a special use in the
in the M-2 District under “Mining Use” category.

2. Add to Section 12.1 the following definition:




“Hydraulic Fracturing — An induced drilling method that involves injecting at extremely high
pressures a fluid mixture of water, sand and chemicals into the subsurface to break up the shale
or other rock formations in order o release and extract petroleum, natural gas (including shale
gas, tight gas and coal seam gas), or other fossil fuel substances. This type of fracturing creates

fractures from a wellbore drilled into reservoir rock formations.” (The State has not provided a
definition for fracturing.)

Add to Section 5.3.3 Regulations for Special Use Permits:

Appropriate standards TBD.

Some standards to consider may include the following:

5.3.3,—Hydraulic fracturing

A

requirements;
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Where Required
M-2 districts.

Use Separation

(1) The edges of where a operation is taking place and any equipment
used in the processing or other industrial uses operated in conjunction with
the hydraulic fracturing operation shall be located at least 300 feet from
any property line.

Hours of Operation
All operations involving discernible noises in excess of 60 decibels

beyond the external property line shall only be conducted between the
hours of 7:00 a.m. and 6:00 p.m.

Permit
A valid state-issued permit must be obtained.

A Site Plan in compliance with Article XV including the following

(1)  Topography - Topography of the site at contour intervals no
greater than 5 feet.

(2)  Structures - Location and approximate size of all existing and
proposed structures within the site and all buildings and structures
within 500 feet. All easements or rights-of-way, public or private,
adjoining or intersection such property.

(3 Circulation — Vehicular circulation within, to and from the site
including proposed points of access and egress and proposed
pattern of internal pedestrian circulation. In addition, a traffic
impact study will be required for the site.

(4) Parking and Loading - Location and extent of parking and loading
areas




{5) Proposed lighting for operation, parking and loading areas.
(6) Timing- Proposed schedule of development including stage likely
to be followed.
(7) Other Details:
(a) Proposed provision for stormwater controls approved by
Town Engineer, including both natural, and man-made
features. Provision shall also be made to provide features
that retain contamination on the site for proper disposal
{b) Size and proposed location of any signs to be visible from a
public right of way.
(c) Proposed waste storage facilities.
(d)  Proposed water system and fire fighting facilities such as
hydrant or sprinkler connections.
(e) Types of surfacing for drives, ete,
(H The location and heights of all fences, walls and hedges
shall be shown.

Additional definitions from proposed Senate Bill 820 include the following;

"Hydraulic fracturing additive" shall mean any chemical substance or combination of substances,
including any chemical or proppants, which is intentionally added to a base fluid for purposes of
preparing a hydraulic fracturing fluid or treatment of a well.

(3b) "Hydraulic fracturing fluid" shall mean the fluid, including the applicable base fluid and all
hydraulic fracturing additives, used to perform a hydraulic fracturing treatment.

(3¢) "Hydraulic fracturing treatment" shall mean all stages of the treatment of a well by the
application of hydraulic fracturing fluid under pressure that is expressly designed to initiate or
propagate fractures in a target geologic formation to enhance production of oil and gas.

In talking with the League of Municipalities, with the exception of Creedmoor, no local
governments have taken action to regulate fracturing. Most jurisdictions are waiting to see what
the State Legislature proposes to do. It was also suggested by the NCLM that this approach
would be viewed more positively by the study committee and would make them more receptive
to snggestions made by jurisdictions.

The State Legislature has commissioned two studies: 1) Local government authority in
regulating fracturing and 2) State regulations for permitting fracturing operations. The first study
is getting started and the NCLM will be involved in that study. It is anticipated that local
governments will have some role in setting regulations. This study is due by October, 2013 to the
legislature. The Legislature will consider the report in May of 2014.

The second report will establish the regulations for permitting fracturing facilities in North
Carolina this study is to be completed by July, 2014. Based upon similar processes, observers
believe it will be 2015 or 2016 before permitting will begin. This timeline could however change
under the new administration.

Min111312 Page 4




RECOMMENDATION: The Town Administration recommends that the Board of
Commissioners continue to study this issue and monitor the progress made by the State. It is
further recommended that the Town focus on identifying those regulations it can easily enforce
and administer and be prepared to give input to the study committee. The Town Administration
believes that environmental analysis and enforcement is beyond the resources of the Town.
Further study and discussion would also place the Board in a position to make comment at the
appropriate time on the permitting process.

Commissioner Fiocco said this should be kept as an open item and he has provided Mr. Bass and
Mr. Morgan with his thoughts on this matter. He would like to add to the list based on what he
has seen here tonight that:

e The definition of fracturing include horizontal extent of the drilling

e They would be subject to regulations i.e. setbacks.

e Setbacks should be set for the operation relative to the wells, geo-thermal systems, and
old abandoned wells.

e Setbacks from roads and driveways.

e Thinks source and quantity of water to be used should be specifically required in the
application.

e Definition of site should include all land and land used for drilling and operational
support.

e Seismic/yield study.

Commissioner Fiocco said he didn’t think it was possible to outright ban fracturing after
receiving information from Mr. Messick in the past. But, there is an interesting footnote 5 in our
table of uses it states some uses are not allowed in Pittsboro.

There was a discussion about banning fracturing all together and state laws under construction.

Attorney Messick stated it is premature to do anything about this until the state decides what it is
going to do.

Commissioner Baldwin said she thinks we should be prepared.

Attorney Messick said if we are going to come up with standards there needs to be another
public hearing scheduled.

Commissioner Fiocco said he feels we should continue working on it.

Attorney Messick said the League of Municipalities is doing this and they have more resources
than we do.

Mayor Voller said are we going to get to the point in this State where local control doesn’t
matter.
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It was the consensus of the Board to continue working on this,

SPRINGDALE DRIVE/FOX CHAPEL CONNECTION AGREEMENT (BOB MORGAN,
INTERIM TOWN MANAGER)

Interim Manager Morgan stated Town Attorney, Paul Messick has requested that the agreements
with Chatham Forest Home Association and VRC, LTD be reviewed and approved by the Board
of Commissioners. The agreements outline terms of cost sharing for connecting Springdale Drive
and Fox Chapel Lane.

Mayor Voller asked to be recused from this discussion. Motion was made by Commissioner
Fiocco seconded by Commissioner Turner to recuse Mayor Voller.

Vote Aye-5 Nay-0

Commissioner Fiocco stated he is fine with the agreement and he knows we have a surety clause
for the Homeowners Association but not VRC.

Attorney Messick stated that was revised out by VRC. Comunissioner Fiocco stated that was one
of the requirements the board made for approval.

Commissioner Farrell stated we needed to make sure the surety clause is included in the
agreement.

Motion made by Commissioner Fiocco seconded by Commissioner Turner to revise the
agreement with VRC to include the surety.

Vote Aye-5 Nay-0
Attorney Messick asked about the agreement with the Homeowners Association.
Motion made by Commissioner Fiocco seconded by Commissioner Farrell to authorize the Town
Manager to execute the contract with Chatham Forest Homeowners Association.

Vote Aye-5 Nay-0
Attorney Messick asked the Board how they wanted Mr. Morgan to proceed.
The Board agreed that he should wait until the agreement with VRC is signed.
Motion made by Commissioner Fiocco seconded by Commissioner Foley to readmit Mayor
Voller,

Vote Aye-5 Nay-0

A copy of this agreement is attached to the minutes.

AN AGREEMENT WITH CHATHAM FOREST HOMEOWNERS ASSOCIATION IS
RECORDED IN THE BOOK OF RESOLUTIONS NUMBER ONE, PAGES 197-198
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ACCEPTANCE OF CREDIT CARDS FOR PAYMENT OF WATER AND SEWER
BILLS (MAYOR VOLLER)

Interim Manager Morgan stated the following memorandum was resubmitted because it is still
up to date.

The Board of Commissioners discussed this memorandum in May, 2012 and gave no direction to
the Town Administration to proceed. Mayor Voller requested that this item be placed on
tonight’s agenda. This memorandum is basically the same as in May, 2012 and its purpose is to
provide the Board of Commissioners with basic information on the acceptance of credit cards for
water and sewer bill payments.

Town of Pittsboro water and sewer customers can currently pay their bills by cash, check, setting
up an electronic draft from their checking accounts, or setting up online bill payments through
their own banks. The Town currently does not have a mechanism for accepting credit cards for
water and sewer bill payments, but there are two options for accepting credit cards for payment:

1. The Town can obtain a credit card machine to accept payments face-to-face at
Town Hall.

2. The Town can contract with a third-party company to collect water and sewer
payments by credit card through its own website,

Although there has been much discussion in the past about each of these options, the Town has
not strongly pursued them because each one presents disadvantages to the Town.

In-Person Credit Card Paviments

Credit card companies typically charge fees for each credit card transaction that is processed by a
vendor. Many credit card companies contractually prohibit a local government or public
authority from assessing these charges on their customers. As a result, if local governments agree
to take credit card payments face-to-face, they have to only take those credit cards that allow
governments to charge a convenience fee to customers, or they must accept the loss in revenue
for each transaction that is paid for with a credit card.

Online Credit Card Payments through Third-Party Vendor

Many municipalities use third-party vendors, such as Official Payments, to accept online credit
card payments for water & sewer bills and tax payments. The citizen goes onto the third-party
vendor’s website and completes the necessary steps through that website to pay a bill. The
citizen can use his or her credit card, and he or she is assessed a convenience fee by the third-
party company. These convenience fees can be as high as $6.50 per transaction. The third-party
company sends the municipality an e-mail with a list of the customers that have paid using their
service, and the municipality must enter each payment into its own financial system to show that
each account is paid. Using one of these third-party companies would allow citizens another
option to pay their bill, but that seems to be the only advantage of utilizing theses services. From
the Town’s perspective, there is no advantage to using a third-party company for accepting credit
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card payments. One drawback is that the Town’s money is going through another party before it
comes to us, and there 1s at least a one day lag in the time it takes for the Town to receive its
money from these online payments. In addition, the third party company is benefitting from these
transactions by collecting convenience fees that citizens must pay when they use this service, but
the Town and citizens do not receive any financial benefit from these transactions. It is simply
for customer convenience.

RECOMMENDATION: Request that the Board of Commissioners discuss and give direction to
the Town Manager

Mandy Cartrette, Finance Officer, stated if we are going to take credit cards in person it is going
to cost us. She checked with Chatham County and they do not allow in person credit card
transactions. She said OWASA does allow in person credit card transactions and they don’t
charge the customer.

Commissioner Baldwin asked the cost for face to face transactions. Ms. Cartrette said she has
called the bank to get that information and they will be getting back with her tomorrow. But, she
knows there is a cost for the machine and each time it is used.

Commissioner Turner asked if we could get a square and use a smart phone. Mr. Morgan stated
we can get a price.

Commissioner Farrell asked if this will be additional work for staff. Ms. Cartreite said she
knows we will have to post the payment to the account. Commissioner Farrell said he is okay
with it as long as we are not losing money on every transaction.

The Board agreed to get more information and resubmit,
NEW BUSINESS

CVS SITE PLAN APPROVAL EXTENSION REQUEST (STUART BASS, PLANNING
DIRECTOR)

Planner Bass stated the CVS Site Plan was approved by the Pittsboro Town Board of
Commissioners on January 28, 2008.

In 2009, the General Assembly enacted legislation to extend the validity of most
state and local developments approvals. The suspension was effective for a three
year period, January 1, 2008 until December 31, 2010. 2010 amendments to the
law added a fourth year, until December 31, 2011.

Therefore, the approval period of validity began on January 1 of this year.
Zoning Ordinance Article 15.5 - Period of Validity of the Zoning Ordinance states

that, “an approved site plan shall become null and void if no significant work is
done or no significant development is made on the site within 12 months after site
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plan approval, unless, vested right is applied for and granted. Construction of
development may begin upon approval of the plan by the Town Board and
acquisition of permits, The Town Board may grant a single one-year extension
upon written request of the applicant made at least 30 days before the expiration
of the approved site plan.

The applicant, CVS Pharmacy in Bellemont Station, is requesting a one year
extension to the original approval.

Staff Recommendation

That the Town Board of Commissioner’s approve the applicant’s one year
extension request. Significant work would have to occur by December 31, 2013
or the site plan becomes null and void.

Motion made by Commissioner Fiocco seconded by Commissioner Baldwin to
approve the Site Plan extension for CVS for one year (December 31, 2013).
Vote Aye-5 Nay-0

WASTEWATER ALLOCATION REQUEST - CHATHAM COMMONS RESIDENTIAL

SUBDIVISION (STUART BASS, PLANNING DIRECTOR)

Planner Bass stated we have received from Chatham Commons Residential Subdivision
a formal request for wastewater allocation, which is required prior to the submission of
formal development plans. This request is per the Town’s adopted wastewater
allocation policy, (December 12, 2011).

The request is for an allocation of 4,020 gallons of wastewater capacity per day to
construct a residential subdivision.

Please note that this is the fourth such request that the Board has had this year,
Granting this allocation would bring the total amount allocated 1o 14,600 gallons per
day for the year. This is well within the amount, (80% of the total that may be allocated
or approximately 72,000 gallons per day) that the Board established as a guideline
formula for wastewater allocation per the policy.

STAFF RECOMMENDATION:

Staff recommends approval of the proposed request for wastewater allocation in the
amount specified.

Commissioner Fiocco said he would like to modify the gallons request it should be
4,080 not 4,020. He asked Mr. Dasher what is the time frame for getting started. Mr.
Dasher stated they are developing the plan now and hope to get started early spring.
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Motion made by Commissioner Fiocco seconded by Commissioner Foley to approve
the wastewater allocation of 4,080 for Chatham Commons Residential Subdivision.
Vote Aye-5 Nay-0

Mayor Voller said locking at the map at some point in the past there was a greenway
proposed and it does go on the east side of the property. Mayor Voller asked if he
would consider that.

Mr. Dasher said he would love to incorporate it in future greenway plans and he has
spoken with Paul Horne about it.

Mayor Voller said on the map there is in/out side lines and at some point the Planning
Board should rectify that by contacting property owners to see if they would request
annexation.

BUDGET AMENDMENT FOR OFF-DUTY POLICE WORK (BOB MORGAN,
INTERIM TOWN MANAGER)

Interim Manager Morgan reported the Police Department until recently had no policy for off-
duty work for Police Officers. Officers were paid directly by third parties for their services. In
order to better protect the Town from liability issues and to insure officers have workers
compensation the Town will enter into agreements with third parties for services for an hourly
fee paid to the Town. The Town will then pay the officers in their normal pay check.

This policy puts the Police Department in a better position to monitor this off-duty work and
make clear the responsibilities of all parties involved. Fees will be paid to the Town for off-duty
work to cover the cost to the Town. The budget amendment is for $10,000 and the revenues to
cover it will be fees paid to the Town. Expenditures will not be made unless services are
contracted.

Commissioner Fiocco asked is this police work. Mr. Morgan said it police type work.
Commissioner asked if they are in uniform. Mr. Morgan said they are.

Motion made by Commissioner I'iocco seconded by Commissioner Foley to adopt the budget
ordinance amendment,
Vote Aye-5 Nay-0

The ordinance is as follows:

ORDINANCE AMENDING THE
TOWN OF PITTSBORO
2012-2013 OPERATING BUDGET

Be it ordained by the Board of Commissioners of the Town of Pittsboro in regular session
assembled on the 13th day of November, 2012.

Page 10
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For Off-Duty Police Officer Program

Section 1. That the following GENERAL FUND REVENUE be increased by the amount
indicated:

103510100 Off-Duty Police Officer Fee $10,000.00
TOTAL $10,000.00

Section 2, That the following POLICE DEPARTMENT EXPENDITURES be increased by
the amount indicated:

105100020 Salaries $7,000.00
105100050 FICA 540.00
105100070 Retirement 475.00
105100071 Special Retirement 401K 350.00
105100310 Automotive & Equipment Fuel 1,635.00
TOTAL $10,000.00

AN ORDINANCE AMENDING THE FY 2012-2013 BUDGET IS RECORDED IN THE
BOOK OF ORDINANCES NUMBER ONE, PAGE 51

REQUEST TO REVIEW ROBESON CREEK DISCHARGE FOR THE TOWN OF
PITTSBORO (FRED ROYAL, P.E., BROWN AND CALDWELL)

Mayor Voller said he asked Mr. Royal to do this and he and Commissioner Fiocco have been
looking at it offline and feels the board should look at it.

Mr. Royal said the letter is an ongoing story about wastewater in Pittsboro. He said what’s
before the board tonight is to get the Board’s opinion on the concept of the letter and then he
went over the letter.

The proposed letter is as follows:

Mr. Dee Freeman, Secretary

NC Department of Environment and Natural Resources
512 North Salisbury Street

Raleigh, North Carolina, 27699-1601

Subject: Request to Review Robeson Creek Discharge for Town of Pittsboro, NC
Dear Secretary Freeman:
The Town of Pittsboro, NC is fortunate to see early signs of growth and development refurn to

the heart of North Carolina’s Piedmont region. As expected, we here in Pittsboro are excited
about new economic development opportunities which will add to our rich quality of life and our
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local business community. However, we are mindf{ul of our responsibility to preserve, protect,
and restore the important environmental resources of the community that contribute to the rich
quality of life afforded in Pittsboro.

We are very grateful to the staff of the North Carolina Department of Environment and Natural
Resources (NCDENR) for working closely with the Town of Pittsboro to process our
Environmental Impact Statement (EIS) for a wastewater treatment plant expansion project that
included a dual discharge to Robeson Creek (0.75 mgd) and the Haw River (2.47 mgd). The
Record of Decision (ROD) for the EIS was issued on March 29, 2010, and the Town received
approval for the permit renewal and modification on June 2, 2011. Once again. I want to extend
my sincere appreciation to NCDENR staff for taking the {ime to work with the Town to achieve
this significant milestone for the current and future citizens of Pittsboro.

Since receiving the approved permit renewal and modification on June 2, 201 1. the Town has
been working to evaluate options to implement the wastewaler treatment upgrade and expansion
project with a dual discharge to Robeson Creek and the Haw River. In August 2012, the Town
Board of Comumissioners received an engineering report indicating that the capital cost for the
discharge to the Haw River was approximately $5.1 million. Given the scope, scale, and nature
of this project and the associated costs, the Town of Pittshoro respectfully requests an
opportunity to meet with you and representatives of your stalt to review the dual discharge
requirements defined in the approved permit renewal and modification. Specifically, the Town
would like to discuss the possibility of working with NCDENR and other stakeholders on a
watershed-based study to evaluate the potential to eliminate or modify the dual-discharge
requirement and increase the Town of Pittsboro’s discharge to Robeson Creek from 0,75 mad to
a level that is sustainable for the ecological function of Robeson Creek.

In making this request to collaborate on a watershed-based study, the Town clearly understands
that Robeson Creek was listed as an impaired water body on the 2010 North Carolina 303(d)
Impaired Waters List, and that impairment 1s related to total phosphorus contributions from both
non-point and point sources. However, we would very much like to work with NCDENR staff
and representatives from the Robeson Creek Watershed Council (RCWC), the Haw River
Assembly, the NCSU School of Biological and Agricultural Engineering Department, and other
stakeholders to identify the optimum combination of point- and non-point source nutrient
reduction measures that can be cost-effectively implemented to mitigate the adverse impacts of
excessive nutrient loading, restore the designated uses of Robeson Creek, and accommodate an
inereased discharge to Robeson Creek from the Pittsboro WWTP. For this purpose of the
watershed-based study requested in this letter, the Town would preliminarily view cost-
effectiveness in terms of offsetting or minimizing the $3.1 million required to construct an
effluent pumping station and outfall to the Haw River. and the associated annual operations and
maintenance costs.

Piease know that the Town of Pittsboro is committed to meeting the Town’s responsibilities to
achieve phosphorus reduction targets established for the Robeson Creek TMDL and the nitrogen
and phosphorus reduction targets established for the Jordan Lake TMDL. However, we believe
that a unique opportunity exists for the Town to work collaboratively with NCDENR staff and
other important stakeholder groups to identify innovative and creative sirategies to cost-
effectively meet the TMDL requirements through a combination of planned, coordinated, and
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targeted nutrient reduction measures for both point and non-point sources of nitrogen and
phosphorus. Our ultimate objectives — in order of priority — will be to:

v" Meet or exceed the effluent limitations and allocations required by the June 2, 2011
permit renewal and modification, including the Robeson Creelk TMDL for Total
Phosphorous and the Jordan Lake TMDL and wastewater rule,

v" Work with your staff and other important stakeholder groups to restore the designated
uses of Robeson Creek via a holistic watershed-based investigation,

v Work 1o address our impaired 303(d) listed water bodies using point and non-point
source nuirient management and education strategies, and;

v" Receive a permit modification for increased discharges into Robeson Creek from the
Pittsboro WWTP to the extent it is feasible and based on maintaining the ecological
function of the receiving waters,

Attached to this letter request, are letters of interest from key stakeholder groups that would like
to participate with NCDENR staff and the Town of Pittsboro to identify opportunities to
preserve, protect. and restore the health and condition of Robeson Creek through innovative and
alternative approaches. Rest assured. the Town of Pittsboro has no preconceived expectations
regarding the findings of such a watershed-based investigation, but given the magnitude of the
costs for an effluent pumping station and pipeline. and the importance of Robeson Creek as a
community environmental resource, we believe it is in the best interest of our citizens o make
this request of NCDENR at this time.

Thank you very much for considering our request. I look forward to meeting with you and your
stafl soon to discuss the feasibility of initiating this proposed watershed-based investigation
which will benefit Robeson Creek, Jordan Lake and the citizens of the Town of Pittsboro.

Sincerely,

Randy Voller, Mayor
Town of Pittshoro, North Carolina

Attachments:

(a) Letter
(b) Letter
(c) Letter

After discussion Mayor Board said what Mr. Royal is requesting is that the Board endorse
sending the letter and sending a letter to Robeson Watershed Council to get feedback, that is
really what this is all about and the letter would just get the ball rolling.
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Commissioner Fiocco stated he would like to see the full package — he would like to see the
letters from the stakeholders as well. He asked that Mr. Royal get the letters and bring it back to
the next Board meeting.

Aftorney Messick asked are these services gratis.

Mayor Voller said at this time it is free going forward he would have to bring a proposal to the
Board. Mr. Morgan said we would have to get proposals from others also.

AAT GRANT - TOWN LAKE PARK

Interim Manager Morgan reported the Parks Department has been awarded a $5,000 Adopt-a-
Trail Grant to construct a bare earth trail completing a circuitous loop around Town Lake Park.
The project requires a $5,010 match which is already in the operating budget of the Parks
Departiment.

On May 29, 2012 the Board of Commissioners approved the grant application and provided a
letter committing to construct the trail within a one year time frame contingent upon a successful
grant award.

This trail project has been envisioned as a far off goal of the Parks and Recreation Advisory
Board since their inception in 2006, and has been discussed at a great number of their public
meetings. The plan for this trail has been on the Town Lake Park Masterplan for 3 years and is
included the Comprehensive Parks Masterplan.

The completion of the recent Wetland Restoration Project at Town Lake Park allows for a
complete loop around the park for the first time and transforms the proposed trail from merely a
long term goal to a short term possibility with the assistance of the awarded grant funding.

Interim Manager Morgan recommended that we accept the grant funding, to authorize the Town
Manager to formalize the terms of the agreement, and to adopt the budget amendment reflecting
the acceptance of the grant funds.

Motion made by Commissioner Baldwin seconded by Commissioner Turner to authorize the
Town Manager to formalize the terms of the agreement, adopt the Resolution
Supporting/Accepting the 2012-2013 Adopt-A-Trail Grant in the amount of $5,000.

Vote Aye-5 Nay-0

A RESOLUTION SUPPORTING ACCEPTING THE 2012-2013 ADOPT-A-TRAIL GRANT
IN THE AMOUNT OF FIVE THOUSAND DOLLARS ($5,000).

WHEREAS, the Board of Commissioners of the Town of Pittsboro are committed to increasing
the number of public trails for the health, enjoyment and betterment of our community; and

WHEREAS, the Parks and Recreation Advisory Board has identified this trails project as a high
priority in multiple public meetings; and
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Whereas, the Town of Pittsboro has been awarded a grant in the amount of $5,000 to fund trail
construction at Town Lake Park through NCDENR’s Adopt-a-Trail Program,

NOW, THEREFORE, BE IT RESOLVED by the Board of Commissioners of the Town of
Pittsboro that the Town of Pittsboro approves the grant funding of $5,000 to fund trail
construction at Town Lake Park.

A RESOLUTION SUPPORTING ACCEPTING THE 2012-2013 ADOPT-A-TRAIL
GRANT IN THE AMOUNT OF FIVE THOUSAND DOLLARS ($5,000) IS RECORDED
IN THE BOOK OF RESOLUTIONS NUMBER ONE, PAGE 199

Motion made by Commissioner Baldwin seconded by Commissioner Turner to approve the
Budget Amendment for the Adopt-A-Trail Grant in the amount of $5,000.
Vote Aye-5 Nay-0
The ordinance is as follows:
ORDINANCE AMENDING THE
TOWN OF PITTSBORO
2012-2013 OPERATING BUDGET

Be it ordained by the Board of Commissioners of the Town of Pittsboro in regular session
assembled on the 13th day of November, 2012,

For Adopt-A-Trail Grant for Town Lake Park

Section 1. That the following GENERAL FUND REVENUE be increased by the amount
indicated:

103650300 Adopt-A-Trail Grant $5,000.00
TOTAL $5,000.00

Section 2. That the following RECREATION DEPARTMENT EXPENDITURE be
increased by the amount indicated:

106200150 Building & Grounds Maintenance $5,000.00
TOTAL $5,000.00

AN ORDINANCE AMENDING THE 2012-2013 OPERATING BUDGET IS RECORDED
IN THE BOOK OF ORDINANCES NUMBER ONE, PAGE 52

CAPITAL PROJECTS REPORT




1. Manager’s Update on Capital Projects.
Hillsboro Sireet Transmission Line Replacement Project

Mr. Morgan said Becky Smith is providing daily updates to the Board on this project. He said that
it is possible to reverse the direction of the project but he is not sure it would be cost effective or
lessen the impact. He said they would get through quicker going the way they are now.

Mr. Morgan stated he has not received any complaints and that Becky is doing an excellent job
with communications.

Mayor Voller said the owner of New Horizon has commented to him about how wonderful the
communication has been with this project. Commissioner Foley said she has received calls from
three business owners who all were very pleased with communications.

Mr. Morgan said they hope to be pass the Mill on Thursday although they are afraid of what they
are going to find when they get downtown — they may have to do a lot of hand digging.

Mayor Voller said it was discovered that some of the people on Water Tank road are not getting
the type pressure they should be getting based on elevation. We are going to be putting in new
service taps but the rest of the way is on private property and he don’t know if they are going to
see the increase they expect. He feels we should notify the folks they made be eligible for CDBG
grant funds (Administered by Chatham County) to replace the line into their homes.

Mr. Morgan said he would look into service taps downtown to find out how that will be handled.

Commissioner Fiocco said it is frustrating doing work during the holiday seasons. They thought
they had a choice and would start from downtown and work their way north. Be mindful the
Engineer did not do the traffic control plan and that was at least a month delay. We have to be
mindful of the downtown businesses,

Commissioner Foley said we can’t turn around now we need to move full speed ahead.

Mayor Voller said we need to do what we can to help the merchants. Mr. Morgan said the
President of the Downtown Merchants Association comes to the bi-weekly meetings.

Motion made by Commissioner Baldwin seconded by Commissioner Fiocco to take a five minutes
break.
Vote Aye-5 Nay-0

Motion made by Commissioner Fiocco seconded by Commissioner Turner to go back into regular
session.
Vote Aye-5 Nay-0
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CL.OSED SESSION

Motion made by Commissioner Fiocco seconded by Commissioner Turner to go into closed
session pursuant to GS 143-318.11(a)(6) to consider the qualifications, competence,
performance, fitness of an employees and to appoint a Town Manager.

Vote Aye-5 Nay-0

Commissioner Turner made a motion to appoint Bryan L. Gruesbeck as the new Town Manager
seconded by Commissioner Foley.
Vote Aye-5 Nay-0

Motion made by Commissioner Foley seconded by Commissioner Baldwin to approve the
contract with Bryan L. Gruesbeck.
Vote Aye-5 Nay-0

Contract is as follows:

STATE OF NORTH CAROLINA
EMPLOYMENT AGREEMENT
COUNTY OF CHATHAM
THIS AGREEMENT, made and entered into this day of , 2012, by

and between the TOWN OF PITTSBORO, a North Carclina municipal corporation, (hereinafter
called “Town™) and BRYAN L. GRUESBECK, (hereinafter called “Manager™)

Section 1: Term
This agreement shall be effective as of November , 2012 and remain in full force
and effect until terminated by the Town or Manager as provided herein.

Section 2: Duties and Authority

The Town agrees to employ BRYAN L. GRUESBECK as Town Manager to perform the
functions and duties specified in NCGS 160A-147 and NCGS 160A-148 and to perform other
legally permissible and proper duties and functions.

Seetion 3: Compensation

The Town agrees to pay Manager an annual salary of $75,000.00, payable in bi-monthly
installments. The Town shall consider an increase in compensation after three (3) months of
employment by Manager. Consideration shall be given thereafter on an annual basis to increase
his compensation.

Section 4: Health, Disabilitv and Life Insurance Benefits
The Town agrees to provide and to pay the premiums for health, dental, life and short
term disability coverage for the Manager as provided to all other employees of the Town.

Section 5: Vacation, and Sick Leave




The Manager is entitled to accrue all unused leave, without limit, and in the event the
Manager’s employment is terminated involuntarily, the Manager shall be compensated for all
accrued and unpaid vacation time, and other benefits to date. In the event the Manager’s
employment is terminated voluntarily, he shall be compensated for all accrued and unpaid
vacation time up to a maximum of 240 hours,

Section 6: Automobhile

A Town vehicle may be available to the Manager for business use. If not suitable, the
Town agrees to reimburse the Manager, during the term of this Agreement, and in addition to
other salary and benefits herein provided, at the IRS standard mileage rate for any business use
of his personal vehicle. Alternatively, the Town may pay the Manager a mutually agreeable
allowance for the use of his personal vehicle.

Section 7: Retirement
The Town agrees to enroll the Manager into the applicable local governmental retirement
system and to make all the appropriate contributions on the Manager’s behalf.

Section 8: General Business Expenses

Town agrees to budget for and to pay for professional dues and subscriptions of the
Manager necessary for continuation and full participation in national, regional, state, and local
associations, and organizations necessary and desirable for the Manager’s continued professional
participation, growth, and advancement, and for the good of the Town. Town also agrees to
provide Manager with a laptop computer and cellular telephone service for business use or
provide an allowance therefore.

Section 9: Termination
For the purpose of this agreement, termination shall occur when:

A, The majority of the governing body votes to terminate the Manager at a duly
authorized public meeting.
B. If the Town, citizens or legislature acts to amend any provisions of the charter,

code, or enabling legislation pertaining to the role, powers, duties, authority, responsibilities of
the Manager’s position that substantially changes the form of government, the Manager shall
have the right to declare that such amendments constitute termination.

L. [f the Town reduces the base salary, compensation or any other financial benefit
of the Manager, unless it is applied in no greater percentage than the average reduction of all
department heads, such action shall constitute a breach of this agreement and will be regarded as
a termination.

D. If the Manager resigns following an offer to accept resignation, whether formal or
informal, by the Town as representative of the majority of the governing body that the Manager
resign, then the Manager may declare a termination as of the date of the suggestion.

Section 10: Severance

Except as herein provided, if the Manager is terminated as defined in Section 9 of this
agreement, Town shall pay Manager as additional compensation for prior services rendered, a
sum calculated as set forth hereinafter. If such termination occurs the sum shall be his salary,
accrued and unpaid vacation and sick leave and all other benefits which Manager would have
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been entitled to from the date of termination for three (3) months had the termination not
occurred.

If the Manager is terminated for (a) demonstrated incompetence or dishonesty, (b)
substantial and manifest neglect of duty, and (c) personal conduct which substantially impairs the
fulfillment of Town responsibilities, then the Town is not obligated to pay severance under this
section.

Section 11: Voluntary Separation

If the Manager voluntarily separates from the Town for other employment or retirement,
except for medical necessity, the Manager hereby agrees to give the Town at least 90 days notice
and will make every effort to assist the Town in the recruitment and selection of his successor.

Section 12: Hours of Werk

It is recognized that the Manager must devote a great deal of time outside the normal
office hours for the Town, and to that end Manager shall be allowed to establish an appropriate
work schedule.

Section 13: Qutside Activities

The employment provided for by this Agreement shail be the Manager’s sole
employment. Recognizing that certain outside consulting or teaching opportunities provide
indirect benefits to the Town and the community, the Manager may elect to accept limited
teaching, consulting with the understanding that such arrangements shall not constitute
interference with nor a conflict of interest with his responsibilities under this Apreement, with
the prior consent of the Town.

Section 14: Moving and Relocation Expenses

Manager agrees to establish residence within the corporate boundaries of Pittsboro within
3 months of employment, and thereafter to maintain residence within the corporate boundaries of
the Town. Town shall pay the actual costs of relocating Manager, his family and personal
property to Town, but not more than $5,000.00. The moving and storage carrier shall be selected
by Manager. Said relocation expenses may include packing, moving, unpacking, and insurance
charges and rental deposits.

The moving costs paid by the Town herein shall be reimbursed by Manager if he
voluntary separates from Town employment as follows: (1) 100% within one year of payment;
and (2) 50% within two years of payment.

Section 15: Indemnification

Town shall defend, save harmless and indemnify Manager against any tort, professional
lability claim or demand or other legal action, whether groundless or otherwise, arising out of an
alleged act or omission occurring in the performance of Manager’s duties as Town Manager or
resulting from the exercise of judgment or discretion in connection with the performance of
program duties or responsibilities, unless the act or omission involved his willful or wanton
misconduct. The Town shall indemnify Manager against any and all losses, damages, judgments,
interest, settlements, fines, court costs and other reasonable costs and expenses of legal
proceedings including attorneys fees, and any other liabilities incurred by, imposed upon, or
suffered by such Manager in connection with or resulting from any claim, action, suit, or
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proceeding, actual or threatened, arising out of or in connection with the performance of his
duties. Any settlement of any claim must be made with prior approval of the Town in order for
indemnification, as provided in this Section, to be available.

Section 16: Bonding
Town shall bear the full cost of any fidelity or other bonds required of the Manager under
any law or ordinance.

Section 17: Other Terms and Conditions of Emplovment

The Town, only upon agreement with Manager, shall fix any such other terms and
conditions of employment, as it may determine from time to time, relating to the performance of
the Manager, provided such terms and conditions are not inconsistent with or in conflict with the
provisions of this Agreement, the Town Charter or any other law.

Section 18: Notices
Notice pursuant to this Agreement shall be given by depositing in the custody of the
United States Postal Service, postage prepaid, addressed as follows:
A. TOWN: TOWN OF PITTSBORO
P.O. Box 759
Pittsboro, NC 27312

B. MANAGER: BRYAN L. GRUESBECK

IN WITNESS WHEREQF, the parties hereto have hereunto caused this agreement to be
executed in their respective names, all by authority duly given, the day and year first above
written.

EMPLOYMENT CONTRACT WITH BRYAN L. GRUESBECK IS RECORDED IN THIE
BOOK OF RESOLUTIONS NUMBER ONE, PAGES 200-206

Mr. Morgan thanked the Board for the opportunity to serve as Interim Manager, he has enjoyed
it. The Board also thanked Mr. Morgan for his work.

Commissioner Farrell asked is there going to be any overlap with Mr. Morgan.

Mr. Morgan stated he plans to overlap for one day.

Mr. Gruesbeck said he would like to start on Friday, November 16, 2012. The board agreed that
date was acceptable.




MAYOR UPDATES

e EDC - Dianne Reid will come before to request support/monies for the Incubator. Made
the Board aware that Omtron has filed Chapter 11 bankruptcy and we need to keep our
eyes on this.

e RPO — the sidewalk going all the way to Powell Place is on the TIP. Mr. Morgan stated
we received CMAQ funds for the sidewalk from Food Lion to the Post Office and he has
been requested to develop a MOU for the project and would like to do this before he
leaves.

e Solid Waste

o Fairground Association

o  PMA/Downtown

Mayor Voller stated the County purchased the Steele Property and he feels we should be
engaged in discussion with the county about it (what’s going to go there, etc.) Mr. Morgan said
County Manager Horne said they are planning to use the property for a new agricultural building
and for future expansion of the Community College.

Mayor Voller advised the board that the Board of Education has deeded over property for the
park with the conditions that we installed a port-a-john (and at some point in the future a
permanent rest room) and a water foundation by June 30, 2013.

Attorney Messick asked if he was authorized to record the deed. The Board authorized him to
record the deed.

Mr. Morgan said he has emailed County Manager Horne and asked they reconsider putting a 8”
sewer line beginning past the jail to a 12" line (that is the portion to belong to the town). He has
told them they can’t have all their capacity at once it would have to be portioned out.

COMMISSIONER CONCERNS

Commissioner Baldwin stated she would like to speak about the information in the packet about
a new format for the financial statement. She stated she like the summaries but she also liked
what they were getting before which outlined the departments, so she would like both.

Commissioner Fiocco said he thinks what they were getting before did not include revenues, but
it was nice to see, to have a breakdown. He would like to see revenues as Mandy proposed but
expenditures broken down.

Commissioner Baldwin said they definitely need expenditures like it was before. She wanted to
make sure everyone noticed the information submitted about the audit. Mr. Morgan said Mandy
has been really short staffed.

Memo is as follows:
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MEMORANDUM

TO: Bob Morgan, Interim Town Manager
FROM: Mandy Cartrette, Finance Officer
SUBJECT: Timeline for 2011/2012 Financial Statements and Audit

DATE: November 13, 2012

I spoke with Lynda Ward, the Town of Pittsboro’s auditor, and we have developed the following
timeline for the audit:

November 13, 2012 — November 30, 2012 Audit Fieldwork

Planned Submission of Audit to Local

December 1, 2012 . .
Government Commission

December 10. 2012 Planned Presentation of Audit to Board of
T Commissioners
Back-up Date for Presentation of Audit to

2
January 14, 2013 Board of Commissioners

I do apologize for the delay in the audit for fiscal year 2011/2012. Because of my maternity leave
and the shortage of staff in the Finance Department, I have had great difficulties in ensuring that
the audit was completed quickly this year.

Commissioner Fioceo said he would like to see the agenda packet (full content) for the Board of
Commissioners and Planning Board posted on line.

He noticed on the future agenda that we have a Planning Board member whose term is expiring.
He asked if we knew who’s seat it was. Mayor Voller said he thinks it is Alfreda Alston.

Commissioner Foley said Tim Keim is interested in the Planning Board. The Retire NC
initiative has raised $4,500. Galloway Ridge, Fearrington and Carolina Meadows recently
donated $§1,500. They would like to raise $10,000 in the next month. The committee is actively
trying to raise the money.

Commissioner Foley reported that the Chatham Transit van has been coming to Powell Springs
to pick up people for doctors appointments and instead of going around the back where there is a
drop off-pick up area they are leaving the van parked in the strect and the street is so narrow that
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it completely stops traffic having people sitting for five or ten minutes. She said we need to
notify Chatham Transit that the buses need to park in the back. That road is very dangerous.

Commissioner Foley stated her parents had a water line break and didn’t know it because it is a
considerable way from their house, so they ended up with a water bill of $750. Her parents are
both retired and are on a fixed income. It is too late to do anything about that now but it did
make her aware that people living on a limited income with a leak like that can be devastating.
Apparently our policy is we will waive sewer but not water fees. They have been looking at
ways other counties handle that and some will cut the bill in half one time. We might want to
look at our policy, maybe by the next meeting she will share what she found. Again, she is not
looking at this for her parents because they have already paid their bill but it just make her
aware,

Commissioner Farrell said Mr. Knight had asked him to read his letter that was in the agenda
packet but he did not and he does not agree with everything in it. He was asking for Mr. Knight
that it be included in the minutes of this meeting. (Letter attached to agenda)

Commissioner Farrell said he asked about a sidewalk a few meetings ago and he knows John
Poteat has gotten some estimates. He would like for us to move on it. He understands we can
use Powell Bill Funds for that. Mr. Morgan said we will bring back a budget amendment for
that.

Mayor Voller said he doesn’t have a problem entering letters in the record but it is an opinion
letter and the board can decide how they want to do it.

Motion made by Commissioner Farrell seconded by Commissioner Baldwin to adjourn at 10:00
p.m.
Vote Aye-5 Nay-0

FYI-

1. Tentative Future Agendas November 13, 2012,

2. Information on salary for Assistant Town Manager.

3. Status of FY 2011-2012 Audit.

4. Bi-weekly process report — Hillsboro Street Transmission Line.
5. Memorandum from Mandy Cartrette, Finance Officer.

6. ABC Board FY 2011-2012 Audit.

7. Letter from Bob Knight

Randolph Voller, Mayor

ATTEST:

Alice F. Lloyd, CMC, NCCMC
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Town Clerk
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School of Government, University of North Carolina

The School of Gavernment ar the University of North Carolina at Chapel Hill works to improve the lives of North Carolinians by
engaging in practical scholarship that helps public officials and citizens understand and screngthen stare and local government. The
core components of the School are the Instisute of Government, established in 1931 1o provide edueational, advisory, and research
services for state and local governmenss, and the two-year Master of Public Administradion Program, which prepares graduares for
beadership carcers in public service. The Scheol also sponsors centers focused on information rechnology, environmental fnance,
and civic education for youch.

The Institute of Government is the largest universiry-based local government training, advisory, and research organization in
the United Stares, offering up 10 200 chasses, seminars, schools, and specialized conferences for more chan 12,000 public officials
each yeaz. In addition, faculty members annually publish approximately fifty boolks, petiedicals, and other reference works relaped
to state and local government, Each day that the General Assembly is in session, the Insticure’s Daily Butlerin, available in electronic
format, reports on the day’s activities for members of the legislacure and others wha need 1o follow the course of legislation,

The Master of Public Adminisiration Program is a full-time, two-year program that serves up to sixty students annually, It
consistently ranks among the best public administration graduace programs in the counrry, particalarly in city management. With

courses ranging from public policy analysis 10 ethics an
governments and nenprofir organizations, -

d management, the program educares leaders for.lozal, state, and federal -

Operating support for the School of Government's programs and activities comes from many sources, isicluding state appropria- -
tions, local government membership dues, private contributions, publication sales, course fees, and service contracts. Visic www,
sag.unc.edu or call $19.966.5381 for more information on the School's coutses, publications, programs, and services.
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One of the principal purposes of zoning is to prevent che

harm thae comes when weompatible land uses arclocaced oo

close (o each ather. For example, a fast food restavrant or an
industrial facility would generally be zoned out of a residencal
neighborhood. Bur whart aboue 2 small day care facility or
heme business proposed to be locared in a single-family resi-
dential neighborhood? If done properly, it might fic in well and
be an asset o the neighborhood and community. Bur it could
be a substantial problem for the neighbors if it is nor care-
fully locared and designed. The special use permir is zoning’s
answer to this dilemma. It creaces the flexibility of allowing
these potentially acceprable land uses bur does 50 in a way thac
requires a carefidl review to 2ssure thar the use frs within city or
county palicies,

Most zoning ordinances allow some uses in a zoning dis-
trict that are permiteed only if 2 derailed, careful review of the
application coneludes thar specified standards are meg, These
“special uses” are deemed to warrant careful review either
because they are poren tially appropriate anywhere within the
zaning districe, but only if carefully designed to meet ¢he stan-
dards, or because chey are potentally harmful wherever they are
locared unless carefully designed. Therefore the zoning ordi-
nance designates them as special uses and sets ot standards for
them thar require application of some degree of judgmenr and
discretion. Often many of the most sensitive types of develop-
ment proposed in a community are placed in the special use
caregory.

This reporr first summarizes the faw in North Carolina
regarding special use permis, inchuding the scarutory require.
ments for special use permits and a summary of the ease law
regarding special use permits, The report then summarizes
the results of a derailed survey of all North Carolina cities and
counties regarding how special use permies are administerad,
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The Law of Special Use Permits

Definition and Authority
Zoning ordinances repulate the types of land uses allowed

+ in cach zoning district. Most ordinances place each type of
land use into one of three categories. First, some uses are
automarically permicted in 2 particular zoning district, These
permitted uses arc often referred to as “uses by right” and are
subject to objective siandards see forth in the zoning ordinance.
Applications for approval of these uses are 1 routine mafrer
handled by the zoning st ff. Second, uscs may be prohibired in
a particular district. Prohibited uses are ofien nor listed in the
ordinance, Rather, the ordinance simply provides chat if che use
is not listed as permitted in a parricular discricr, it is prohibired.
Third, 2 smaller group of uses arc in the “maybe” category.
They are allowed anywhere in the affecred zoning districe, bue
anly if specified standards and conditions are mee, These uses
are the “speeial uses” thar are the subject of this report.

The authoriey to apply specialized review 1o particularly
sensitive land uses has always been a part of zoning law in the
United States. The original Standard Stae Zoning Enabling
Ace {and the original 1923 North Carolina zoning enabling act)
used the rerm “special exceprion” for these permits and assigned
decision malcing about them to the board of adjustment.!
Virually every state in the counery authorizes use of this tool.
While zoning ordinances made sparing use of this authorizarion
in the early decades of zoning practice, since the early 19605 use
of special exceptions has been increasingly common,

L. "A special eveeption within the meaning af a zoning ardinznce is
one which s expressly permimred in a given zone upon proof that cermin
facts and conditions decailed in the crdinance exist. It is granred by the
boasd, afrer 2 public heating, upon a finding thar the specified eonditions
have been saisfied.” fit e Application of Ellis, 277 N.C. 419,425,178
5.E.2d 77, 50-B] (1971),
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Conmemporary zoning ordinances usually term the land uses
designated for specialized review spectid wses or condiional uses
rather than special exceptions, Some ordinances also retain the
term “special exceprions” as well. These terms are interchange-
able and have che same legal consequence.? These is no legal
significance to the term used in the ordinance to Iabel these
permits; the ferm used in an individual zoning ordinance is a
marter of local choice. Some zoning ordinances even uvse muld-
ple terms for these permirs, as they may assign decision making
{or one class of these permits to one board and another class 1o a
different board and use different names to distinguish the ova.
Fur example, a cigy may send chose fypes of projects considered
particularly sensitive to the city council and all of the others 1o
the board of zdjustment. They then label those going to the ciry
council 45 "specid use permits” and those going to the baard
of adjustment as “conditional use permits” ro help staffand
applicants identify the decision-making roure 1o be followed.
However the legal standards discussed in this repore are the same
for both sers of permits. Throughout this repert, the erms “spe-
. cial use” and “special use permit” will be used and are inrended

to include condirional Lise permits and special exceprions.
It is imporrant to distinguish special use permits from
-variances.’ Variances are used when the scrict terms of the ordi-
nance cannot be mer. An applicant must establish “pracrical
difficulties” or “unnecessary hardship” to qualify for a variance.
On the other hand, special use permits do not require a show-
ing of hardship. Rather, they are used o conducr a deailed
review of individual applications to determine whether the
ordinance’s standards have been mer.
The decision on a special use permir is quasi-judicial® and

2. The Morth Carolina statutes were amended ir 1967 1o explicitly
allaw use of special and condicional use pernits, 1967 N.C. Sess, Laws
¢h. 1208. The provision was further amended in 2003, This provision,
now codified as Sections 153A-340 and 160A-381 of the North Carolina
Generm] Smoutes (hereinafter G.5.), provides:

The Boning] regulations may also provide thas the board of adjust-
ment, the planaing board, or the eity couneil may bssue special nse
peemits or conditional use permits in the classes of Gses or siruations
and in accordance with the principles, conditions, safeguards, and pro-
cedures specified therein and may impose rexsonable and appropriate
conditions and safeguards upon these permirs,

3. G.5. 153A-345(c) and 160A-388(c) provide chat the board of
adjusemene {and any board acting a5 a beard af adjustment}

may permix special meceptions to the roning reguladons in spreified
classes of cxses ar situations as provided in subsecrion {(d) of this sec-
ton [providing for variances), not including variances in permitred
wses, and thar the board may use special and conditional use permis,
alt to be in accordance with the principles, conditions, safeguards, and
pracedures specified in the ardinance.

For more informatien on zoning varianess, seg Davip Owens anp
ADAM BRUGGEMANH, A SurveY oF ExPEMENCE WiTh ZOWING VARIANCES
(Schaol of Government Special Sesies Mo, 18, Feb. 2004).

4. White the stondards for the permit Involve application of a degree
of judgment and discretion, the applicant is entitled to the permit upon
establishing thiat the srandards will be met. This ereaces a propersy right
in the permit thae is different from the entirely discredonary decision en
2 sezaning, thus maldng decisions on speciat znd condidonal use permirs
quasi-judicial.

is thus subjecr ro procedural due process requirements regard.-
less of which board makes the decision. There is, however,

one important variable that depends on which board is k-

ing action. The searures provide that the usual four-Afths vore
required of action by the board of adjustraent does nor apply
to goveening boards or planning beards when they are deciding
special use permits.?

The court approved the special use permic concepr in North
Carolina in fackson ». Guilfard County Board of Adfustnen ®
The ordinance involved allowed mobite home parks as a special
exception in ap agricultural zoning diserier, The key question
addressed by the courr was whether assipnment of special use
permit decision maldng o the board of adjustment constitues
an unlawful defegasinn of legislative authority. Justice Lake .
wroge that it was not, because the governing board makes the
legistacive policy decision when it derermines whether the use
will be allowed in a certain zoning districr and under whar
conditions:

When a stature, or ordinance, provides that a type of
structuse my not be erected in a specified area, excepr thar
such structure may be erected therein when certain condi- -

' tions exist, onc hasa righ't, under.the stamyte or ordinancge, |
to erect such structure upon a showing thar the specified
conditions exist. The legislative bady smay confer upon an
administrative officer, or board, the authericy to determine
whether the specified condidons do, in facr, exist and may
require & permit from such officer, or hourd, o be issued
when he or it so determines, as a further conditon prec-
edent to the right to erect such serucmare in such area, Such
permit is not one for a variance or departure from the seat-
urte or ordinance, but is the recognirion of a right established
by the stamuee or ordinance irself. Consequently, the delega-
tion to such officer, or boatd; of anthoricy ro male such
determination as to the existence of the specified conditions
is nat a delegation of the legislarive power to make Iaw.”

A zoning ordinance may require a special use permit for
changes in land uses as well as for the establishment of new
uses. For example, the court in Forsyeh Coungy v Yerk® upheld
a zoning provision that required a special use permit for the
canversion of a nonconferming use to another use, provided
the board of sdjustment found the new use w be less intensive
or of essentially the same character as the prior use.

A special use permit Is not a personat right but is ded to the
specific parcel of properry for which it Is issued. These permits,
like variances and other zoning approvals, run with the land.

5. .5, 153A-340{c) and 160A-381 (c}. This change was made in 1981
for cicy councils and boards of connty comenissioners. The starute was
further amended in 2005 to malke the simple majority vote applicable to
planning boards, This smeute also explicitly smtes that att special and con-
dirionat use permit decisions are quasi-judicial.

6.275N.C. 155, 166 8.E.2d 78 {1969).

7. Id. ot 163, 166, 166 5.E.2d a0 85,

B. 19 M.C. App. 361, 198 5.E.2d 770, rawiew depied, 284 N.C. 253,
2600 5.1,2d 653 (1974).



Adequate Guiding Standards
Since decisions on special use permirs invalve applying leg-
istatively established standards 1o individual applications, it
s essential thac the zoning nedinance iself include adequate
guiding stndacds for quasijudicial decisions, Fthere are no
standards or if dhe standard provided is so general as to leave
the board unbridled discretion in i decision, the courts will
invalidate the ordinance provisions as zn unlaeful delegation of
legislacive authorin

An ordinance that has decision standards far special use
permits thar are so general as to offer lintke peactical guidance
for individual permit decisions is invalid. fuckson v Guilfard
Cowty Board of Adjustment” sets the basic rule:

Delegation to an administracive officer, ar board, of auchor- -

iy to issue ar refuse a peemir for the erection of a specified
type of structure in a given areq, Llci:n;-nclém upon whether |
such officer, or board, considers such structuse in such aren,
under prevailing conditions, conducive to or adverse o the
public interest or welfase is a different marter. Such delega-
tion makes che determinative factor thé opinion of such
officer, or board, as ro whether such scrucrure in such arex,
under prevailing conditions, would be desirable ar undesir-
able, beneficial co the community or harmful to i, This is a
delegation of the power to make a differenc rule of law, case
by case. This power may not be conferred by the legistative
body upon an administrative officer or board. . . . So much
of . ... this ordinance as requires the Board of Adjustment
to deny a permic . . . unless it finds “chac the granting of
the special exceprion will not advewsely affect the public
interest” is, therefore, beyond the authority of the Board of
Commissioners to enacr and so is invalid.'”

Ju re Application of Ellis answered the question of wherher
this sume restriction also applies ta che governing board. ! In
response to the adverse ruling in the Juckson case, che Guilford
County Board of Commissioners adopred a resolution moving
special use permic decision maling from the board of adjust-
ment to the governing board. The commissioners subsequentdy
denied the applicant’s request for a special use permit for a
mobile home park under the “public interest” standard, making
no findings of fact and stating no reasons for their decision.

On appeal the court ruled that a governing board has no more
diserecionary power for individual special use permics than does
a board of adjustment:

Lilte the hoard of adjusument, the commissioners cannot
deny applicants a permit in their unguided disceetion or,
stared differently, refuse it solely because, in their view, a

9.275M.C. 153, 166 S.E.2d 78 {1969). Se adiv Town of Spruce Pine
v. Avery Connty, 346 N.C. 787, 488 S.E.24 144 (1997); Adnras v. North
Carolina Dept of Nawral and Economic Res., 295 N.C. 683, 249 §.E.24
402 {1979); Ciry of Roanolee Rapids v. Peedin, 124 MLC. App. 578, 478
S.E.2d 528 (1996).

10. Jd. ar 165-67, 166 5.E.2d ar 85-87 (1969, See afis Howard v.
City of Kinston, 148 N.C. App. 238, 246, 558 5.E.24 221, 227 (2002).

PL.277 NLC. 419, 178 S.E.2d 77 (3971).

Speectal Use Permieits in North Carafina Zoning k!

mobile-heme park would “adversely affect the public inter-
ear.” The commissinners must also proceed under standards,
rutes, and regulations, uniformly applicable w all who apply
for permis,t?

Aseries of cases have held various seandards ro be 5o genera)
as 1o offer inadequare guidance to decision makers. The cour
held a requirement thar a conditional use he consistent with the
“purpose and interi” of the zaning nrdinance t be an insuffi-
cient standard and thus is an unlawful delegation of authoriny.
The court ruled that it was improper far the Nags Head —
governing board 1o deny a special use permir for 2 planned
unit developuent on che grounds chat it was inconsistent with
the goals and nbjectives of the land use plan, even though the
ardinance specifically fisted the plan as onc of the factors in
determining the suitability of s special use permic ! The.cour
held chat it was improper to deny a special use permit for an
adult bookstare on the grounds char it would be incomparible
with the characres and use of surrounding buildings.!s les inclu-
sion zs 7 special use by the ordinance is conelusive on the policy
question of general use comparibilicy. T '

‘Even so, it is permissible o use relatively peneral standards
lor decisions. In a key decision, Kenan v Board of Adfustinens,'’
the courr of appeals.approved the use of four Firly genera]
standards for special use permits. Most Morth Carolina zoning

ordinances now incorporace chese same standards. These four
standards are chat che use

1. Does not macerially endanger the public health or safery:

2. Meets all required conditions and specifications:

3. Would not substantially injure the value of adjoining
praperty or be a public necessigg, ' and

4. Will be in harmony with the area in which it is located and
be in general conformity with the comprehensive plan.

12, Jd. ac 425, I7R 5. E2d ae B1.

13, Keiger v. Board of Adjustment, 278 N.C, 17, 23, 178 5.E.24
616, 620 (1971}, See ot Norchwestern Finangal Group, Inc. v, Counry
of Gaston, 329 N.C, 180, 190, 405 S.E.24 138, 144 {1991} (hofding
appeavals snder mobile home parl: ordinance may wot be based on general
coneern about hazands so public welfare).

14 Woodhouse v. Board of Commrs, 209 N.C. 211, 261 5.5.2d 887
{1980).

15. Herts Boole Stares v. Ciry of Raleigh, 53 N.C. App. 753, 281
S.E.2d 761 {1981).

16,13 N.C. App. 688, 187 S.E.2d 496, cert. dentied, 281 W.C. 314,
188 S.E.2d 897 {1972).

17. While there is na case law on this point in North Carolin, the
implication is shar these must be 2 showing cicher that the pereit will nev
subseaantally karm neigbboring property values ar thar, if it does, there
is 2 publie: necessity for siting dhe use us proposed. This would customar-
tly arise with a wiility use, such as an clecrrical subsmadon or sewage iR
station. Some ordinances require a separare showing thar a special use is
reasonably necessary for the public canvenience or welfare. See SBA, Iac. v
Ciry of Asheville, 141 NLC. App. 19, 539 S.E.2d 18 {2000}; Kexaers H.
Younes, ANDERSON'S AMEnIcar Law oF Zowme § 21,12 (dch ed. 1996).
That, however, is a backprotnd standard for approvability, not an alrerna-
five to txeuse adverse propercy value impacts,
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Some zoning ordinances also add more deratled specific
standards for particular uses and often apply those in combina-
tion wich these general standards.

The standards to be applied In parricular quasi-judicial
decisions must be clearly identified as such by the ordinance.
Only those standards specifically listed as applicable may
be applied when making special use permit decisions,
Additional standards may nor be developed on an ad hoe
basts. C.C. ¢ f. Enterprises, Inc. v. Gty of Asheville™ illus-
trates this. The city council denied a special use permit for s
proposed nwenty-fous-unit aparement complex after finding
the application mert all of the rechnical requivements and
development standards in the ordinance, basing the denial on
a general concern about impaces on health and safety {citing
street conditions, topography, access, looding potential, and

“proposed density). The court held chat since the ordinance
did not in fact list promotion of the public health, safety, and
welfare as a standard for special use permit decisions (chough it
would have been permissible to do so), it was inappropriate for
the ciry council to use it as 2 standard in reviewing the applica-
tion. A penerd sutement of intent that “adequate standards
will be mainained pereaining to the public health, safery, wel-
fare; and convenience” is not a permir standard and may not be
used in decition maldng, Similarly, only the standards actually
in the ordinance may be used as the basis for imposidon of
conditions on a special use permit that is issued.'?

In maling ics decision, the board must clearly state whether
each of the applicable standards has or has not been mer, A
board may vote on each standard separately or may vote on a
single motion thac specifies which standards have been mex {(so
long as the board’s conclusions as to each standard are clearly

discernible).®

Burden of Production and Persuasion

With special use permiss, the general rule is that che applicant
has the burden of presenting sufficient evidence thar an appli-
cation meets the standasds of the ordinance.?’ Mast zoning
ordinances require applicarions for special use permits to be on
forms that are designed o solicir the basic information neces-
sary to assess compliance wich the standards. A board has no
jurisdiction to consider an incomplete applicarion.™

18. 132 N.C. App. 550, 512 5.E.2d 766 (1999). See ako Knight v,
“Town of Knighidale, 164 N.C. App. 766, 596 5.E.2d B8 (2004) (site
plan approvals); Nzziola v. Landeraft Properdes, Ine, 143 N.C. App.
564, 545 5.E.2d BO1 (2001) (subdivision approvai}.

19. The authority 1o impose approprinte conditions and safeguards
“eannat be used o justify unbridled discretion” in framing permit condi-
tions. Hewert v. Couney of Bronswick, £55 N.C. App. 138, 146, 573
S.E.2d 6BB, £94 (2002). Any condition impesed must be related to the
standards for decision in the ordinance,

20. Richardson v. Union County Bd. of Adjustment, 136 N.C. App.
134, 523 S.E.2d 432 (1999,

21. Humble Ol & Refining Co. v. Board of Aldermen, 284 N.C. 458,
468, 202 5.E.2d 119, 136 (1974),

22, Wade v Town of Ayden, 125 N.C. App. 650, 482 S.E.2d 44
{1997). See aise Ricthardson v. Union County Bd, of Adjustment, 136
N.C. App. 134, 523 5.E.2d 432 {1999).

Il the applicant presents uncontroverted comperent, sub-
stantial, and marerial evidence thar the standards have been
mnet, there is a prima facie cntidement to the permic and it
must be issued.” On the other hand, when an applicanc fails
1 produce sufficient evidence for the board to make the requi-
site findings, the permit must be denied.™ Once an applicant
makes the requisite showing that the standards have been
met, the burden shifts ro thase whe oppose permit issuance o
present councervailing subswantial, competent, and mareral
¢vidence thar the seandards would not be mec, Where chere is
substantial evidence on borh sides, the board makes irs deter-
rnination a5 to which is correct, and, absent other problems,
thar determination is accepred by the courts.?

This burden on the applicane cerrainly applies ro specific
standards in the ordinance but may net apply 1o che more

] gr.m.ra.l standards. In Woodbouse . Board of Commissiorers,’®

the court noted that with general standards (such as char che
project must not harm the public health, safery and welfare)
the burden rests with a challenger who contends the standards
would nor be met. More recent cases emphasize thac while
apponents have a burden of producing some contrary evidence
on these peneral standards, the erdinance can place the burden

. of proof when there is conflicting, evidence on the applicant,

For examngple, an ordinahce may stace thara permiz shali anly

be issued upon the applicant’s establishing thar the proposed
project will not harm the public safety or neighboring properry .
values.”” By contrase, if the ordinance says the permit shall be
faned unless the board finds a standard is violated, the permir
mse be issied in the absence of evidence that a standard is
violared.®

23. Howard v. Ciry of Kinston, 148 M.C. App. 238, 246, 558 5.E.2d
221, 227 {2002); SBA, Inc. v. Ciry of Asheville, 141 N.C. App. 19, 27,
539 5.E.24d 18, 22 (2000)% Clark v. Ciry of Asheboro, 136 N.C, App. 114,
119-20, 524 5.E.2d 46, 50 {1999); Triple E Assoe. v. Town of Marthews,
105 N.C. App. 354, 413 5.E.2d 305, review denied, 332 M.C. 350, 419
S.E.2d 578 {1992); Harts Bool Stares, Ine. v. Ciry of Raleigh, 53 N.C.
App, 753, 281 5.E.2d 761 (1981). The same rule of entidement upon
showing all standards have been met applies 1o subdivision plat approvals,
Stz e.g., William Brewster Ca., Inc v. Town of Huntersville, 161 N.C.
App. 132, 586 5.E.2d 16 (2003).

24_ Signoreli v. Town of Highlands, 93 N.C. App. 704, 379 S.E2d
55 (1989); Chaslotte Yacht Club, Inc. v. Counry of Mecldenburg, 64 N.C.
App. 477,307 $.E.2d 595 (1983).

25. AT&T Wircless PCS, Inc. v. Wington-Salem Zoning Bd. of
Adjustmene, 172 E3d 307 (dth Cir 1999).

26.299N.C. 211, 261 5.E.2d 882 {1980).

27. Stz, eg., Mann Media, Inc. v. Randolph County Planning Bd.,
356 N.C. 1, 565 5.E.2d 9 (2002); Buder v, City Council of the Ciry of
Clinton, 160 N.C. App. 68, 72, 584 S.E.2d 103, 106 (2003), Ser abo
Harding v Board, of Adjustment, 170 N.C. App. 392, 612 S.E.2d 43}
{2005); SBA, Inc. v. Ciry of Asheville, 141 N.C. App. 19, 539 S.E.2d 1B
(2000).

2B, See, e Colcm:m v. Town of Hillsborough, 173 1.C, App. 560,
6195.E.24 555 (2005).



Adequacy of Evidence

The question of the quality of evidence necessary ta support
findings refative to che general standards for special use permits
s evolving. More recent cases emphasize the need for a stronger
foundarion and greater derail in che evidence presenced. A
brief review of the holdings relarive to the most rypical general
standards follows,

Endangering the Public Heaith or Safety
Several cases have upheld special use permir denials bused
an public healch and safery impaces. In some insances this
resulicd from the applicant’s failure to establish there would
nar be harm to public heatch and safery. In Mann Media, Inc.
1w Raudolph County Plapning Board ™ an applicacion fora
special use permit ta construct a 1,500-foot telecommunica-
tions fower was denied on several gruu‘nds. including thar
the applicant had not mer the burden of showing "that the
use will not materially endanger the public health or safery if
lacated where proposed and developed according to the plan
.as submitred and approved.” Az issue was the impact ofice
falling from the supporting wires for the tower. The court held
that the evidence presented by tawer opponents {ice in a cooler
. and anecdoral hearsay) was not competent 1o establish a public
safety hazard. However, the ordinance placed the burden of
estblishing dhat the use would not pose a safety hazard on the
applicant. Here the applicant testified that while he believed
ice on the wires would not pose a safety problem, he could not
state with cerminty char flling ice in a storm would not pose a
risk ro the permanent seructures Jocated in close proximity ro
the rowers, The courr upheld the denial, concluding the board's
finding chat the applicant failed o establish thac a fack of haz-
ards was “neither whimsical, nor patemtly in bad faith, and it is
not indicative of a lacl of any course of reasoning or exercise of
judgment.™® In Builer v. City Conneil of the City of Clinton*
the cotrt upheld denial of 1 special use permic for a cremaraory.
The ordinance required 2 Ainding thar the use “will not be
derrimeneal to or endanger the public healdh, safery, morals,
or general welfare,” Neighboring residents restified abour con-
cerns of learning disabilities and cancer caused by the emissions
and the psychological effects on childsen in the neighborhaod.
A doctor testified about potential health impaces of mercury
and dioxin emissions. The court held in a whole-record review
that this was sufficient cvidence to suppor a finding that the
use could endanger the public welfare. In Walbarst v. Board of
Adjustment of City of Durbam * the petitioner requested a spe-
cial use permit to replace an existing 4-foor-high fence in the

29,356 N.C. 1, 563 S.E.2d 9 (2002). By contrast, in Wrd v Juscoe,
166 ML.C. App. 586, 603 5.E.2d 393 (2004), the courr held that che appli-
canrs presentation of evidence on landscaping boffers, removal of under-
growth, consideration of waffic counts provided by the state Deparument
of Transporcadion, modification of edsting steets, installacion of 2 traffic
light, improvements 1o storm drainage, and relocation of a fire hydrant
adequately supported a finding thar the proposed banle wauld ror hinder
public safery.

30, fl ar 17, 565 S.E.2d ar 20.

31.160 N.C. App. 68, 72, 564 S.E.2d 103, 106 (2003).

33 116 M.C. App. 638, 448 5.E.2d 838 (1994), review denied, 338
MN.C. 671, 453 5.E.2d 186 (1995).
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frant yard with a 6-foot-high chain liak fence so thae his doy
could roam in the front yard as well as in the backyard (where
there was already a six-foor-high fence), The coure upheld a
denial hased an the projece being inconsistent wich the public
health, safety, and welfare based on testimany from neighbors
on the negative visual impacts of the fence and allowing the
dugs so close w passers-by. In Signarelli v, Town of Highlaids, 3
the court held chat altheugh the applicant had submirred suf.
hcient information ro establish a prima Facie entidement 1o a
special use permit far 4 game room in 2 donue shap, the lack of
specificicy in the applicarion as to hours of aperation, number
of machines, and methods of supervision justified the board of
adjustment’s finding that it was unable o eonclude thar the wse
would not endanger the public health or safery.

Other cases have avercurned denials because there was
inadequate evidence to show a lileely detriment to public healds
and safery. In Swn Suftes Holdings, LLG v Toun of Garner,™ the
court invalidared a rown council’s denial of 3 special use permic
for an extended-stay hotel on the grounds thar the project
would materially endanger public safery. The cours held thar
a whole-record review escablished chac this Andin E Wis not
supported by substantial evidence. General expressions of a

- fear of portential increases.in crime in the vicinity of any horel

are insufficient to establish a threat ro public safery. Similarly,

a recieation of crime stagistics with reference to another
extended-stay hotel in the wown, without any foundation as

to how those seatistics retated ro the subjecr project, was held
inadequate to support a denial. In Clark v City of Asheboro3s
which involved a special use permit fora propesed manufactured-
home parl, the applicants presented detailed evidence ar the
hearing ta support the application. Six neighbors appeared and
presented testimony in opposition. The court held that the
permit was improperly denied, as the evidence in oppesition
was characrerized as being generalized fears thar park residents
would be low-income residents who would constiture a danger
w the neighborhood, concerns unsupported by comperenc
evidence. Similarly, in Cox . Hancock’® the court upheld issu-
ance of 2 special use permic for an aparmment building where
the applicant presented testimony on taffic contral, positive
impacts on surrounding property values, stormwater drainage,
and compatibility with the surrounding neighborhood and the
neighbors had only generalized objections.

33.93 N.C. App. 704, 379 S.E.24 55 (1989).

34,139 N.C. App. 269, 533 5.E.2d 525, review denied 353 W.C. 280
546 5.E.2d 397 (2000).

33,136 N.C. App. 114, 524 5.E.2d 46 (1999),

36. 160 N.C, 473, 586 5.E.2d 500 (2003).
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Injury to Value of Adjoining Property

In Mann Media, Ine. v. Randolph Cownty Planning Board, ¥
the courr in dicea noted that 2 rigorous standard is necessary to
establish a foundation for apinion testimony regarding prop-
erty value impacts, The applicant’s witness on property value
impacts was 2 professional appraiser; the objecting neighboss
presented testimony from a contractor and a real estace apent.
The court noted alf three witnesses offered only speculative
opinions abour values withour supporting faces or examples
and that eannot be the foundation of 2 finding of adverse
tmpaces. Similarly, in Humene Sociery af Moore Connty, Jnic. v,
Touni of Southern Pines, the coust held that testimony by an
appraiser as to the property value impacts of a proposed animal
shelrer was based on speculative opinions rather than facts and
cold not be the hasis of a Anding on value impacts. In S

Suires Holdings, LLC v Town of Garner,” speculative comments -

. by a neighbor and a real estare agent about impacts on property

vafues were held to be insubstantial evidence on the impacts of

the project on property value.

The fact that evidence of property value impacts is avail-
able and nort presented can seriously undermine the case of the
parcy with the busden of establishing (ar contesting) thar facr.
In SBA, Inc, v. City of Ashevifle,"" the plainciff appealed che city

“council’s denial ofa special use permit for a telecommunica-
tions tower. The Asheville ordinance required a conclusion
thar the project would nat substantially injure the value of
adjoining or abutting properry, The plaintiff presented a prop-
erty value impact study to demonstrate compliance with this
standard, bur the city sff expressed concern that the study
addressed other towers and neighborhoods, nor the neighbor-
hood in question, The eotrt was particularly concerned with
the plaindiff’s failure to address the property value impacts of
an existing telecommunicarion tower a short distance from the
proposed site that potencially affecred the same neighberhoods.
The court thus held that che plainsiff “simply did nor meet
their burden of demonstrating the absence of harm™ to neigh-
boring properey values.?!

Harmony with the Area

Several older cases state that inclusion of a pardcular use as
a special or conditional use establishes a presumption thar the
use is compatible with the surrounding area. In Woadborse v
Board of Cormmisioners the court noted that “inclusion of the
particular use in the ordinance as one which is permired under
cerrain condirions, is equivalent to 2 legislative finding that the
prescribed use is one which is in harmony with the other uses

37.356 N,C. 1, 365 5.E.2d 9{2002). By contrast, the court in
Leftwich v Grina, 134 N.C. App. 502, 511,521 §.E.2d 717, 724-25
{1999}, review denied, 351 N.C, 357, 541 S.E.2d 714 (2000}, a case for
damages resulting from the improper actions of a zoning official, the coun
allowed testimony from a plaintiff with ecpedence in real esmte maters ©
be used as 1 foundation for sering properrty values in the context of nssess-
ing damages.

38, 161 N.C. App. 625 589 S.E.2d 162 (2003).

39, 139 M.C. App. 269, 533 5.E.2d 525, review denied, 353 N.C.
280, 546 5.E.2d 397 (2000).

40. 141 N.C. App. 19, 539 5.E.2d 18 (2000),

41, Sl ar 27, 559 S.E2d ar 23,

permited in the diswrier.™? Similarly in Harts Book Stores 1,
Clity of Raleigh® the court held that it was improper to deny a
special use permic for an adult boolstore on the grounds thac
it would be incomparible with surrounding buildings since its
inclusion as a special use by the ordinance is conclusive on the
policy question of use comparibiliry.

However, it is more accurate to say that inclusion of a use
as a permissible special use within a zoning district establishes
A prima facie showing of harmony with the properties in that
diserict {rather than a conelusive finding of harmony), and the
burden is an the challengers to rebur the presumption of har-
maony at the parsicular site proposed, ™

A number of cases uphald special use permic denials based
on neighborhood incompacibility. In. Hopkins v Nash Counn's

" the court upheld the denial of a special use permi for 2 land

clearing and inent debris landfAll. The evidence presented by

* neighbors who objected to the landfll was thac the area wag

previously agricultural in narure, was the site of a long-standing
crossroads community, and was now primasily single-family
residential in nature and that the thirry to forty trucks per

duy that would use the landfill would bring disruptive raffic,
noise, and dust into the residential area. The cousc held this 1o
be sufficient evidence, to rebue the presumption of harmony

" with the surrounding area, Iis SBA, fire. 2. Gity of dsheville®® the

court upheld the denial of a special use permit for a 175-foor
telecommunicacions tower. There was wricontroverted evidence
thac the tower wonld be four rimes raller than exdsting build-
inps in the neighborhood. Tivelve witnesses restified that the
tower would be an eyesore, The court held char the applicant’s
own evidence, a computer-generated photogmph superimposing
the tower, corroborated the proposed tower’s visibility and
predominance over existing buildings and showed thar it would
be “in sharp contrast” to its surroundings. The courr held this
to be sufficient to establish char this particular rower would

not be comparible with the neighborhood. In Videaa AMarerial
Co. v. Guilfard Counsy Board of Commissioners,¥ the board of
county commissioners denied a special use permit for a pro-
posed rocl quarry on the grounds chat there was insufficient
credible evidence to find thac the use would be compatible with
the surrounding hand uses. The court held thar it was snffcient
that the record showed all uses within two miles of the quarry
to be residential. In Petersilie v. Boone Board of Adjusment,*? the
court upheld the denial of a special use permit for an apartment
building in a neighborhood of single-family homes, The comrt
ruled thar although the applicant submirred sufficient evidence
to support the issuance of the permie, there had also been

42. 299 N.C. 211, 216, 267 5.E.2d BR2, 886 (1930),

43. 53 BLC. App. 753, 281 S.E.2d 761 (1981},

44, In Mann Media, Inc. v Randolpl County Planning Board, 356
N.C. 1, 565 §.5.24 9 (2002), the court noted in dicra that inclusion of a
use as a special or canditional use in & particular districr establishes o prima
fatie case that the use is in harmony with the general zoning plan, but thar
presumption may be reburted in the hearing, Jd. av 19, 565 5,E.2d ar 20,

45. 149 M.C, App. 446, 560 8.E.2d 592 (2002),

46. 141 N.C. App. 19, 539 5.E.2d 18 (2000).

47. 115 N.C. App, 319, 444 S.E.2d 639, review denied, 337 N.C.
807, 449 5.E.2d 758 (1994).

48. 94 N.C. App. 764, 381 5.E.2d 349 (1989),



competent evidence before the board of adjustment regarding
problems of noise, traffic congestion, crime, vandalism, and
effecs on praperry values to justify the denial of the permit,
On the other hand, in Hurmane Sociery of Moore Counry, I,
1 Tinen of Savthern Pines,™ the court overcurned dhe denial of o
special use permic for an animal shelser, Noting that inclusion
of the use as a possible conditional use in dhe districr creates
a prima facie finding of comparibiliry, the court found inad-
equate evidence in the record ro rebut the presumption. The
court found restimony of landscape archirects as to noise and
odar impacts 1o be speculative, The court noted that witnesses
had also eicher ignored the fact thac an airporn, mini-storage
warchouses, and another animal haspital were already locazed
in the area or had conceded that the proposed use was in har-
mony wich then. In Wand v Jiscor,” involving a special use
permit for a bank with four drive-through windows, the court
found thar presentarion of evidence.regarding the mix of exist-
ing uses in the areq, along with conditions imposed relative 1o
streee parking, ligheing, sree procection, and vegerative buffers,
sufficiently supported 2 finding that the project would not sub-
stansially injure'adjoining properties. In MCC Ourdoor, LLC
v Tount of Franklinton,”’ the coure held that <he fact neighbors
could see a billboard from their property was insufficient to
support a finding the signs would be incomparible with the
neighborhood given the presence of other businesscs and signs
and an active rail line in the immediare arca.

Conformity with the Comprehensive Plan

In Vilean Material Co, v. Guilford County Board of
Commissioners,® the board of county commissioners denied a
special use permit for a proposed rock quarry on the grounds
that there was insufficient credible evidence ro find that che use
would be in conformity with the land use plan. The court of
appeals held it sufficient thar dhe record showed that the fand
use plan reserved the arez for residental use.

Public Need

An ordinance may include a requirement chat the applicant
establish char the special use is “reasonably necessary” for che
public health or welfare. In SBA, Inc. v City of Ashevilly,’
the plaintiff appealed the city council’s denial of a special use
permir for a 175-foor telecommunicarion rower. The court
held char lack of evidence presented by the applicant regarding
the feasibilicy of alternare sites or stealth technology (and che
fact thar significanc coverage paps would remain even with chis
rawer) supported a conclusion that it had not been established
that the relecommunication rower proposed was reasonably
necessary at the proposed sire,

49,161 N.C. App, 625, 589 5.E.2d 162 (2003).

58. 166 N.C. Agp. 586, 603 S.E.2d 303 (3004).

51. 169 N.C. App. 809, 610 5.E.2d 794 (2005),

52. 115 N.C. App. 319, 444 S.E.2d 639, review dentied, 337 N.C.
807, 449 5.E.2d 758 (1994).

53. 141 N.C. App. 19, 539 S.E.2d 18 (2000).
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Traffic impacts

Several cases Hlustrate ehe evidence necded ra suppare 2
finding thal a proposed special use permit would create adverse
wafhic impacts. In Howard v Ciry of Kinston,™ the court upheld
a finding that significant adverse impacts on rraffic would
eadanger pubtic health and safery. The findings were based on
restimony fram city planning swaff that specified trip genera-
tion projections and from a neighbor wha testified as o the
number of children in the area and past experience in this par-
ticular area with the safery of walkers and evelists, In Ghidprz:
Consrrnesion, Ine, o Tawse of Chapel Hill? die court ruled thar
the council’s denial of a special use permic for a ninery-one-unic
development on a 13.2-acre trace because of effects on waffic
safery was suppnm:d by substantial, macerial, and competent |

evidence, given the waffic studies and repaets submitred by

the petitioner and the town staff, The rown council was nor

required to consider possible furure road improvements in
making its judgment. In it re Goforth Propertivs, Fc., " the
cours held thas evidence in the record rearding increased
rraffic counts and their effects on craffic s‘lfery at & nearby
interseetion and for nearby schools and fire farions constituced
comperent, material, and substantial evidence to suppore the
council’s finding that the proposed development would nor
maintain public health and safery.

By contrast, in Triple £ Auociates v Torwn of Matthens,5 the
court held that the board may not rely on specularive raffic
projections to malke a finding segarding traffic congestion. The
court reached a similar canclusion in a case involving prelimi-
nary plat approval, holding that speculative comments about
ihe impact of traffic on children playing in the screer was an
inadequare basis for plar denial.

Survey of Special Use Permit Experience
in North Caroling

Survey

The Institute of Government conducted a survey of North
Carolina citles and counties to derermine how they have acrually
used the speciyl use permit authority.® The survey was mailed in

54, 148 N.C. App. 238, 558 S.E.2d 221 {2002).

55. 80 N.C. App. 438, 342 5.E.2d 545, revicur denied, 317 N.C. 703,
347 5.E.2d 41 (1986},

36, 76 N.C. App. 231, 332 S.E.2d 503, review denied, 315 N.C. 183,
337 S.E.2d 857 {1985).

57. 1053 NLC. App. 354, 413 5.E.2d 305, review denéed, 332 N.C.
150, 419 §.E.2d 578 {1992).

58, Guilford Financial Services, LLC v, Cicy of Brevard, 356 N.C.
655, 576 5.E.2d 325 (2003} (per curiam, adopting distent in 150 N.C.
App. 1, 563 8.5.2d 27 (2002),

59. Nathan Branscombe and Adam Lavine, smdent in the Master
of Public Administration Program at the University of Norh Carolina
ac Chapel Hill, coded all of the survey dar and pedormed much of the
initial searistical analysis of the dam. Previous reports have addrassed
other information gathered in this same survey. See Daio W, Owsenis
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Octaber 2004 to all 348 incorporated cities and all 100 counties
in the stare. A sccond copy was mailed in November 2004 ro

all jurisdictions that had not responded to the initial mailing.
E-mail reminders were sent in January 2005 o non-responding
jurisdictions for which electronic consacr informarion was avail-
able. A copy of the portion of the survey instrument related o
special use permits is ser out in Appendix 1.

The response rate was high and represents a strong cross-
section of dities and counties in the stase. In all, 407 of the 648
jurisdictions in the state responded, 2 63 percent response rate
{Table 1). Fifiy-seven percent of the cities and 95 percent of
the counties responded. The combined 2003 population of all
responding jurisdictions totaled 7,612,972, some 90 percent
of the stace’s total populacion (Table 2). A list of responding
jurisdicrions is set our in Appendix 2. Response from counties

and from jurisdiciions with furger populations was particularly i

strong. [t should be noted that while the response rate from
municipalities with populations under 500 was nor strong,
previous studices indicare char these vesy small cowns are far less
iltely to have zoning ordinances.

Table ! Sﬁrvcy Response by Jurisdicdon Population

Table 2 Population of Responding Jurisdictions

Percentage of
Populadon  populurion
B represenised
Tonal responeling by respondding
Jurisdiction popularion  jurisdiciions  purisdicripns
 Cowmme 19830 3755257 93
{unincorporared arens)
Municipaliies 4,398,251 3,837,715 88
Towtal 8,418,090 7,612,972 90

: : No. ' Response
Fopulation No. responding rate (96}
Municipalities 548 315 57
< 1,000 231 92 40
1,000-9,909 249 160 G4
10,000-24,999 43 36 B4
2 25,000 25 24 96
Counties 109 95 257
< 10,000 11 9 B2
2 10,000 89 8& 57
All jurisdictions 648 410 63

Ann MATHAN BranscoMe, A INVERTORY OF Local GOVERNMENT
Lanp Use Onomiances m Nonrn Canovesa (School of Governmene,
Special Series No. 21, May 2006); Davip W, Grwens, Te Nonas
Canorma Expruence witH MunicipAL EXTrATERRITORIAL PLANNING
Junspicrion {Schoal of Government, Special Series Mo, 20, Jan. 2006).
60. A 2002-03 survey of Norch Carolina cities and cornties indicated
46 percent of cities with populasions under 500 had a zoning ordinance,
while 97 pereent of those with populasions over 1,000 had zoning. Dy
Orormns aHD Avas Bruceeany, A Sunvey or Expsniencs Witl
Zonis Vartavices 9 {Sehoo! of Governmenr, Special Series No. 18, Feb.
2004).

Zoning is widely used by the responding jurisdictions: 89
percent of the municipalities and 77 percent of the coundes
have adopred zoning ordinances.

The daca reporzed below is based on the number of
jurisdictions responding to each survey question.® Since all
respondents did not answer every question, when the number
of respondents is nor indicated wichin the table, the number of
those acmally responding to a parcicular query is noted {(shown

" as i =x}. Percentages are rounded ro the nearest whole number.

Organization and Administration’ ‘

- Subject Matter

Special use permirs are widely used by North Carolina
cities and counties, OF the responding jurisdictions with zon-
ing, 93 percent use special use permits, This high rate of use
is consistent for cides and counties and for jurisdicrions ofall
population sizes,

Special use permit requisements are most commonty
applied to residendal and commercial projecis. As shown in
Figure 1, two-thirds of che jurisdicians reported thar these
rwo types of uses were their most frequently requested special
use permits. Within these two categories, respondents ciced
multifamily housing, manufactured housing, home businesses,
and used car sales as the most frequentdy considered special
use permits. Within the institurional use classification, the
most commonly requested special use permits were for day
care centess and places of worship; for utilides the most com-
mon requests were for relecommunication towers. Somewhart
surprisingly, only 3 percent of the jurisdicdons repored thac
industrial uses were cheir most frequently requested special use
permits.

61, The tables and chars reported below are based on daa compila-
tion performed by Machan Branscome.



Perccatige nf permits

Figure 1 Most Commonly Reguested Special Use Permits

Residential

Commercial

0
Note: 7 = 245

* There is same modest movement toward making more
projects subject to special use permit review, While a majoriry
- of cities and counties—354 percent-—reported that there is not
a crend roward making more types of land uses subject to a
special use permir, 32 percent reported thar chere was 2 trend
to having more special uses identified, and anly 14 percent
reported moving toward less usc of the special use permir.

Decislon-Making Body

The North Carolina statutes allow final decisions on special
use permits to be made by the planning board, the board of
adjustment, or a governing board (the city council or county
bozrd of commissioners). Cities and counties also have the
optdon of assigning these decisions 1o mulriple boards or use;
by, for example, having some types of special uses decided by
the board of adjustment and ocher rypes decided by the govern-
ing board. Table 3 shows how responding jurisdictions assign
special use permit deciston-maldng autharity.

Table 3 Boards Malting Advisory and Final Decisions

Speciad Use Pertnits in Nopeh Carpling Zoning 4

In most respanding jusisdictons with special use permips—
69 percem—the primary decision-making bady for special use
permiits is the poverning board. The assignment of this respon-
sibility to the governing board is paricularly common for more
populuus cities: 85 percent of the cities with papulations of
10,000 or more assign special use permit decisions to the ciry
council.

A mjoriry of jusisdictions—353 percent—also assipn at leag;
sormu special use permit decisions w the board of adjustraent.
This is slightly more caomman for eounties than cides {60 per-
cent of counties as opposed ta 50 percent of cities). Samewha
unexpecredly, this s alse more common for small cities than
for more populous ones. One might expecy the high volume of

-cases would lead more populous cities to delegace this auchorioy

to 5 board ather than the city council. Hoivever, 35 percent of
the cities with populations berween 1,000 and 10,000 agsign
some special use permir decisions to the board of adjustment,
while only 35 pescent of the cities with populations of 10,000
or mare do so.

It is relarively uncommen for the planning board w be

given any final decision-maling power for special use permits,

as anly 4 percent of the jurisdicrions do so. However, some:

. whac surprisingly given the strict quasi-judicial procedural

requirements in North Carolina, a substantial majority of juris-
dictions—G67 percent—.:smgn the planning board an advisory
review of special use permits.

Most jurisdicrions report that 1clrnm15r.ratmn of special use
permit requirements is not 2 major portion of the worldoad of
the board that mukes most special use permic decisions. Falf
of the jurisdictions report thar this occupies less than a quarter
af the board’s worlload (Table 4). There was Firle variation
in this response based on the populasion of the jusisdiction,
with the exception that this was even mare the case for munici-
palities with small populations: 76 percent of the cities with
pepulations under 1,000 reported thae the principal board
spent under 25 percent of its time on special use permits. This
madest impact on workload is related o the face that in many
instances the board involved is the eity council or county board
of commissioners.

Planing board Board af adfustment Governing board
Final Final Final
Population Advisary (%) decision (98)  Advisory (%)  decision (%) Advisory (%) decision (%)
fdunicipalities (11 = 255) I 2 7 50 2 71
<999 (2 = 53) 60 2 13 40 4 66
1,000-9,999 (n = 142) 74 3 7 55 1 66
10,000-24,999 (n = 37) 86 0 0 0 3 87
Z 25,000 (1 = 23) 57 4 0 44 0 83
Counties (n = 73} 52 10 6 60 I 62
< 5,999 {n = 4) 100 ¢ G 50 0 25
= 10,000 (2 = 69) 49 10 1 61 1 61
All Jurisdictions (7 = 328) 67 4 G 53 2 69
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Table 4 Proporiien of Board Worldoad in Past Twelve
Menths Occugied by Special Use Permits

Proportion af board No. of
workload (%) Jurisdiciions Percentage
= 25 140 S0
1549 GG 24
50-75 35 13
76-8% 0 D
> 90 38 14

Administration

While mest of the responding jurisdicrions report thac
the boards deciding special.and conditional use permirs have
considerable c;cpc,ficnqc. only a minbority of these boards have
" received any training in quasi-judicdal decision-maldng,

Only one third of the jurisdictions have provided hoard
training in quasi-fudicial procedures within the past twelve
months. County boards were slightly more lilely 1o have ‘
underealcen training than ciry boards (42 percent for counies,

. 33 pereent for cides). If a jurisdiction has a second board han-
dling some of the special use permics, that second board is even

less likely to-have received eraining within che past year, as only

. 21 percent of all jurisdicrions reparted eraining for dhe second
board. When training has been provided, the most popular
means of doing 50 is 2 live session conducted cicher by in-house
city and county siaff and attorneys (54 percent) or with outside
presenters (46 percent). Other means of waining were also
used, but less frequently: 30 percent provided books and other
written material for training, and 18 percent used video tape,
teleconlerences, or other remote training,

On the other hand, many of the board members are experi-
enced. A solid majoriry of the board members making special
use permit decisions—356 percent—have more chan three years
of board experience. Only 17 percent of the board members
have less than a year of experience.

Almost all of the responding jurisdicrions—92 percens—
charpe a fee for pracessing a special use permir application.
Mosr charpe less than $250. Figure 2 shows the distribu-
tion of fees charped. Less-populous jurisdictions were more
likely to have lower application fees: GB percent of cides with
populations nnder 1,000 charged $100 or fess, while only 10
percent of cities with populations over 25,000 did so. On the
other hand, 29 percent of cities with populations over 25,000
charged $500 or more for an applicarion, bur only 3 percent of
citfes with populations under 1,000 did so.

Figure 2 Fees Charged, by Percentage of Jurisdictions

45

4

Pereentage of jurisdictions

51100

£101-251  §251-500  5501-1,000 51,000

Note: 2 =293

MNearly all local governments provide some sraff assistance
to applicants for special use permirs. Eighty-nine percent of
the responding jurisdicdons reported thar they not only pro-
vide application forms, but they also typically provide some
other assistance to an applicant. The most common form of
assistance is provision of information abour permit standards,
how to complete the application, and procedures for permir
review. This information is provided by almost all jurisdic-
rions {96 percent). A substantal majoricy—73 percent—also
provide informarion on alrernarives o a special use permir that
could be considered by the applicant. A majorsity also provide
some advice on the likelihood of success of the application.
"These responses are summarized in Table 5.

In virtually all North Carolina jurisdictions, the board malk-
ing special use permir decisions is provided legal assistance. The
city or county atrorney usually provides this legal support, This
is the arrangement used by 91 percent of the responding juris-
dictions. Five percent of the jurisdictions always have separate
counsel for special use permit cases, and 3 percent sometimes
have outside counsel. Only 2 percent of the jurisdictions
reported that they do not have a lawyer assist the board with
special use permit cases,



Table 5 Seaff Assistance to Applicants

Ne. of”

Staff assistance provictee Jurisdictinis Pereentage

Informarion abous
permit standards, forms, Jal 46
andfor pracedures

Information on

alternarives to a special 199 73
of conditional use permis

Advice or information

abour the likelihond of 167 Gl

SUCLUSS

Fora substantial number of the jurisdicrions, however,
legal assistance on special use hearings is provided only on
an "as needed"” basis and may well notinclude the antorney’s
presence ac the ewdt.nm.ry hearing on the permir: 1pphcanon
Nearly a third of the jurisdictions reporr dhar the artorney for’
the board rarely or never atrends the hearing.®? Just over half
of the jurisdictions repart that the board’s atorney is always or
almost always in arcendance ac the hearing. Table 6 summarizes
respanses on board arworney attendance at the hearing.

Table 6 Frequency Attorney Who Represenes the
Decision-Making Board Attends the Hearing

No. af

Frequeney Jurisdictions Prreensage
Never 36 10
Rarely 63 2]
Oceasionally 36 9
Frequently 17 6
Almost always 47 16
Always 112 38
Varies 1 >1

62. Board artorneys amend the evidenciary hearing for sperial use
permits more aften than is the case for variance hearings, where half of the
jurisdictions reported the board’s acomey rarely or never accended. The
fact that special use permit decisians are often made by poverning boards
most likely exphins chis difference.

Spoviad Use Peranits fir North Caroling Zoning i

Decision-Making Process

Standards Used

Most jurisdicrions in Morth Carolina use seme variarion
of the general standards for special use permits approved in
Kenan v Board af Adjusronene.* Three standards are almaost
universally used——each by 90 percenr of the responding juris-
dictions. The srandards require thac the permireed activiey
{1} mecr all ordinance requirements, (2) be harmonious o1
comparibie with the surrounding neighborhoed, and (3) no
matcriatly endanger public heady o salecy. Almost as many
jurisdictions (84 percent) require that the use not subsuntially
injure adjoining properry values or be a public necessity, A
serong majority of jurisdierions (69 percent) also requine con-
formance with the comprehiensive plan. .

. Kose jurlsdmnnns use only these peneral standards 1o guide
special use permit decisions. A substantial minority-—-36 percent’

~-ilso add specific standards for particular qypes of special uses.
These resuls are set our in Table 7.

Table 7 Stazmdards Included in Ordinancés for Special

Use Permics o
No. of
Standard  jurisdictions Lercentage

Meee all required
condidons and 300 92

specifications

Be in harrnony wich
che aren, or compatible 295 90

with neighberhood

Mor materiatly
endanger public health 292 89

or safery

Not substandally
injure the value of 275 a4

adjoining property or

be a public necessity

Be in general
conformity with 227 69

comprehensive plan

Additonal specific

standards for
pardcutar types of He 36

special use permiss

63. 13 N.C. App. 688, 187 5.E.2d 496, cert. denied, 281 MLC. 314,
188 5.E.2d B97 {1972}, Sce the discussion of this case and dhe standards
abave ar p. 3.
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Hearing Length

The rypical hearing for a special use permit in North
Carolina lasts anywhere from fifreen minures w an hour. As
shown in Table 8, 78 percent of ehe responding jurisdictions
reported this was the standard length of their spectal use per-
mir hearings. This has about the same disuiburion of hearing
tengths as previously found for variance hearings.

Table B Length of Time the Board Spends on 4 Typical

Hearing
Lengeh af time  No. af jurfsdicrions Pereentage
< 15 minutes 20 7
15-30 minutes 115 -
3i—,6Q mnuges | 113 Lo 39
> 60 minutes : 45 15

There was no significant differenee in the time it takes 1o
conduct a special use permit hearing based on the population
of the jurisdiction. One excepricon is thar the leastpopulous
cities, those with populations under 1,000, were somewhar

- mare likely to have longer hearings. As shown in Table 9, 24
percent of the jurisdictions with popularions under 1,000
reported that the rypical hearing ran an hour or longer, while
this was the case in only 13 percent of the cities with popula-
tions over 25,000, This same pattern of longer hearings in
low-population municipalities was reported earlier for variance
cases,

Presentation of information

Since special use permit decisions are quasi-judicial, there
must be substantial, comperent, and material evidence in the
recosd to suppert the beard's findings as to whecher the permic
standards are met or nor.”* Substancial evidence is thar which
a reasonable person would regard as sufficient support for a
specific resale.®

This evidence is presented to ehe board in an evidentary
hearing. Wirnesses testify under oath and are subject 1o
cross-examination. 1n addition, written maserials {ypically
applications and s<afl repares) are usually pare of the record and
are submirred to the board. Other documentary evidence may
be submicred as eithibits,

- While the Jegal burden of production is on the applican:
to present sufficient evidence to show that special use permir
standards have been mer, che city and county staff often play a
critical role in presenting background informarion o the board
regarding each applicarion. Eighty percent of the responding
jurisdictions reported thar the seaff makes a presentation atche
evidentiary hearing ro the decision-malting board.

For the maost part, the staff prescntation consists of facmeal
information abour the application and the ordinance. Ninety-five
percent provided facrual information ebour the special use permit
application and 85 percent provided information abour the
ordinance (generally regarding the permit standasds 1o be mer). A
majority also provided photographic evidence (pictures or videa)
of the site. Interestingly, while these responses are remarkably
similar to che information reported to be supplied by staff regard-
ing vatianee peddons, city and couny staffs are substantially
more likely to malke a recomrmendation regarding the decisions
on special use permits. Sixty percent of che jurisdictions reporred
thar the staff presenes a recomumended dedsion on special use
permits, while in our 200203 survey jusz under 40 percent did
5o for variances. These results are shown in Table 10.

Table 9 Average Length of Municipal Special Use Hearing (pescentage of cities of each population size reporting)

Population of city
< 1,000 1,000-9,99% 10,000-24,999 2 35,000
Length of bearing {n = 38) {n=126) (n = 35) {n=23)
< 15 minutes B 6 6 9
15-30 minutes 32 4] 46 48
3160 minutes 37 51 34 30
» G0 mimares 24 14 14 13

64, Jarrell v. Board of Adjustment, 258 N.C, 476, 128 5.E.2d 879
{1963); "Fure Termee Realry Investors, Ine. v. Cumrinuck County, 127 MLC.
App. 212, 488 S.E2d 845, reticw denird, 347 N.C. 409, 496 S.E.2d 394
{1997); Baker v. Town of Rose Hill, 126 N.C. App. 338, 485 §.E.2d 78
{1997} Brummer v. Board of Adjustment, 81 M.C. App. 387, 343 §.E.2d
603, review denied, 318 N.C. 413, 349 5.E.2d 590 (1986); Jennawein
v, City Council of Wilmington, 62 IN.C. App. 89, 302 S.E.2d 7, reviews
denied, 309 N.C.461, 307 S.E.2d 365 (1983); Lonp v. Winston-Salem Bd.
of Adjusement, 22 N.C. App. 191, 205 5.E.2d 807 (1974).

65. Sez, ¢.5., Roberzson v. Zoning Bd. of Adjustment, 167 N.C. App.
531, 605 5.E.2d 723 (2004), neview demied, 350 N.CL 322,611 S.E2d
417 (2005); C G & T Corp, v: Board of Adjustment, 105 N.C. App. 32,
40, 411 §,E.2d 655, 660 (1992).
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Table 10 Information Provided by Staff o Decision-Making Board

Fercenape for special

Tppe af informion No. of jurisdictiuns HSE permiie Percentage for varianee
Factual informarion on the application 248 95 98
]nﬂ]rm:uinnfmmfysis of nedinance provision 733 83 85
involved o i '
Recommendation an decision 1598 &0 39
Video/photographs of site 47 56 37

Those persons with standling at a quasi-judicial hearing
have rhe Fight to call withesses to present.evidence ro the board.
While the applicant ar the applicant’s agent is almost always
present ro present the applicacion and answer questions aboue
it, ather witnésses may be called by the applicanr or the neigh-
bars. This is a fairly common occurrence in North Casoling
special use permit hearings, Over o third of the jurisdictions—
36 percent—reported thar such witnesses are called frequently
or more often, while only a quarrer of the jurisdicrions reported
this racely or never happens. Table 11 reports the darm on
appearance of witnesses other than the applicant and seaff.

Thble 11 Frequency a Person Other than the Applicant
Appears as a Witness

Fiequency  No. af jurisdictions Prreenagy
Never 14 5
Rarely 60 21
Oceasionally . 113 39
Frequendy 57 20
Almose always 30 10
Always 19 6

Given the importance of securing suffcient evidence 1o sup-
pore findings that the standards for a special use permir have or
have not been met, the survey asked a series of questions abour
how specialized informarion is presented ro the decision-male-
ing boasd. We aslced abour the appearance of experr wirnesses,
the submission of documentary evidence, and the particular
types of evidence submired regarding impacts on property
valies and neighbarhood comparibilicy.

Key factual findings cannot be based upon the unsup-
ported allegations and opinions of OONeXpert witnesses, cven
if the witnesses are neighboring property owners, Therefore
the applicants or opponents may call expert witnesses wo offer
opinions on impacts on property value, neighborheod compac-
ibilicy, or waffic, For the mosr part the appearance of experc
witnesses is still relarively uncommon in North Carolina special
usc permit hearings. Fifty-five percenc of the jurisdicrions

report thac espert witnesses cither never or enly rurely appear,
However, 16 percent of the jurisdictions repore thar experes
appear frequendy or more often; This is 3 marked increase in
the frequency of expert testimony tompared to the 2002-03
survey of zoning variance experience, to which only 8 percent
of the jurisdictions reporred char experts appeared frequently or
more often, These resules are summarized in Table 12. i

Table 12 Frequency an Pxpert Wimess Appears

Percentape FPercentage
Na. of -for speeial for variance
Frequency  jurisdietions e permifs prtitfans

Never 36 12 23
Rarely 126 43 46
Occasionally 85 29 23
Frequently 31 11 7
Almost always 10 3 1
Always G 2 0

As a general rule, the person asserding a particular face
should be physically present hefore the hoard o testify on chag
masier. Purported stacements by those who are not present and
leteers from those who are concerned but not presentr, as well
as pecitions and affidavits from chose not in amendance are al]
hearsey evidence. While hearsay evidence can be presenred, a
board may well accord i considerabl y less weipht, Crirical fac-
twal findings must not be based solely on hearsay evidence.

The court in several cases has upheld the admission and
consideracion of lerers from persons not testifying at the hear-
ing. In particular letters from government officials that provide
unbiased informarion thar is within che specialized profes-
sional knowledge of thar official or that is based on records or
information kept by the official’s agency in the normal cousse
of business are generally admirced. For example, 4 Jetter from a
state agency may be considered even though the author of che
lereer is not present if the recipient of the leter is present and

G6. Jarrell v, Board of Adjuscrment, 258 N.C. 476, 481, 128 5.E.2d
879, 883 (1963).
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testifies under oath and subjecr to cross-examination.” The
court has also allowed consideration of technical reports on
noise impacts from a civil engincer who presented rest results
from anaother consubtant. ™

[t remains uncommon, however, for boards o receive docu-
mentary evidence fram experts or governmental officials who
are not present ar the hearing to restify about chat deeument.
Sevenry percent of the jurisdictions report chat this never as
oaly rarely occurs. Table 13 sets out this informartion.

Table 13 Written Evidence from Expert Witness or
Government Offical Not Present at Hearing

From experi an . From a government

Frequency expert (%) . o_/j’z"ci:zz"(' 95}
Mever . 20 S 26
Rarely ' 50 a 43
Occasionally o 22 - 18
. Frcq.uently - 6 . | . B
Almaost always - A 3
2

Always 3

Moce: 17 = 291

When special use permits are coneentious, they often
involve disputes as to the effect of the project on the characrer
of the neighborhood and on neighboring propesty values.
Responding jurisdicdons confirmed chac these are the most
difficult standards for decision-rnalding boards o apply. When
asked if there was any one standard that posed more difficulty
than athers for their boards, nearly a third idendified property
value impacts and a quarter idenrified neighborhood compat-
ibilicy. These responses are summarized in Table 14.

&7. Whiteeo Qardoor Advertising v. Johnsion Counry Bd. of
Adjustment, 132 N.C. App. 465, 513 5.E.2d 70 (1999); Tare Termce
Realry Investors, Incv. Currituele County, 127 M.C. App. 212, 488
8.E.2d 845 {1997), review denied, 347 N.C. 409, 496 5.E.2d 394 (1597)
{allowing consideration of wrirten comment from school superintendent
about impact of proposed project on schaol capacity).

68, Harding v, Board of Adjusement, 170 N.C. App. 392, 612 8.E.2d
431 {2005), Those subsequenty complaining had an opportunity 1o cross-
eamine the witness and to offer rebural restimony. They also made no
chjection t the resimony at the hearing,

Table 14 Most Difficult Standards 1o Apply
No. af

Standard  jurisdictions  Percentage
Not subsrantiaily injure
the value of adjoining 64 30

property or be a public

necessivy

Be in harmony with the

area ar compacible with 54 25
the neighborhood

Meer all required

conditions and 36 17
specifications
Be in general conformicy . ]
with the comprehensive ‘30 : 14
. plan .
Nort materially endanger "3 1
public health or safety

Other specific standards. . 10, . ' 5

Given the imporeance and difficulry of application for
these two standards, the survey explored what evidence is
typically presented to address property values and neighbor-
hood eompatibility. For the most parr, the evidence on both
of these issues thar is most ofren presenced is lay testimony
from the applicant and the neighbors. A majarity of respond-
ing jurisdictions report receipe of evidence on property value
from the neighbors (64 percent) and the owner or developer
(59 percene). A substantial nurmber of local governments also
typieally ger cestimnony on property value impaets from real
estzte professionals, Thirty-nine percent reperted restimony on
this issue from real estate appraisers and nearly a quarter from
real estate agents, Table 13 sets our the responses to this query.
Whn the issue is whether a proposed project is compatible
with the surrounding neighborhood, nearly two-thirds of the
responding jursdiccions report dhar evidence on consistency
with the adopted plans is rypically presented in addition o
applicant and neighbor restimony. A substantial number—i1
percent—also report testimony fom professional planners on
this point. These results are ser our in Table 16,



Table 15 Bvidence Typically Presented 1o Establish

Speciad Ve Pernits in Noreh Citralisa Aonfrg ]

Pl

Teble 17 Appearance of Antorney for an Applicant or

Property Vilue Impacts Opponent
N of Ma. off
Bipe of evidence  jrurisdictions ereentage Frequency Jurisddictions Pereonrage
Testimony from . v Never 35 12
- 154 04
neighbors -
. ) Rarely b2 39
lestimony from
owner or developer ol 143 34 Oeeasionally 10 34
the properry
. - Trequently 37
Evidence from a redd . Frequently . 11
rat . 03 39
esTAte Appraiser :
i Almost Always 8 3
Evidence from 2 real 58 2 .
estare agenr " Albways - i 1
No speeific evidence - 54 12 '

Table 16 Evidence Typieally Prcser_ned to Address
Neighborhood Comparibilicy’ -

No. of
Dype of evidence  jurirdictions Percentage
T::sumot}y from 197 ) 74
neighbors
Testimony from owner or
182 G8
developer of the property
Informarion on
cansistency with adopred 170 Gd
plans
TL‘.SEI‘H)OHY from a 116 1
professional planner
Mo specific evidence 23 )

Given the legal complexiries involved with presentation
of competene, material, and relevant evidence to boards mak-
ing special use permit decisions, one would expect ehae the
applicant and opponents would frequendy have legal repre-
sertation ar special use permit hearings. This is not the case.
Haif of the jurisdictions reporr thar accorneys rarely or never
appear ar these hearings on behalf of applicants or opponents
and anocher third repore thac this only occasionally happens.
Only 4 percent reporr thar arcorneys always or almost always
appear for the parries in chese hearings. The resulrs are soe
out in Table 17. These responses were related to population
size—the more populous a jurisdiction, the more Hleely it s
for artorneys to appear on behalf of parties to these hearings.

Morth Carolina ciries and councies do report thar special
use permir proceedings are becoming more formal and
tegalistic over time. Over half of the responding jurisdic-
tions—52 l‘:lcrcent———-»reporr a trend to mose farmal hearings
over the past five years, compared to only 6 percenc noting
a rrend o less formality. Thirty. percent noted no changes in.
the formaliry of the proceedings.

Preparation of Findings

Aboard malting a quasi-judicial decision must explicicly sec
farch whar it determines to be the essential faces upon which irs
decision is based. The findings of fact thar are adopred must be
suffciently derailed te inform the parties and a reviewing court
as ro what induced the decision, A conclusory starement thar a
standard has or has not been mer is insufficient.

The most common means used to prepare the findings is ta
include them in the minutes of che board maleing the decision.
Fifry-two percent of the jurisdictions responding indicare chac
the initial draft of the written findings of facr regarding a vari-
ance decision is prepared as parr of the minutes of the board
meering. The other two means of producing the findings chat
are uscd by a substantial number of jurisdictions arc prepara-
ton of draft indings by the staff, either prior to the hearing
{40 percent) or afrer the hearing (28 percent). Table 18 sers
our the full range of options reported. (The number of opeions
employed 1dd to more than the tatal number of respondents
and the percentages add 1o more than 100 pezcent because
jurisdicrions sometimes vse alternare methods and were given
the opden of chiecling all oprions they had employed in the
past year.)
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Table 18 Preparation of First Diaft of Findings
Na. of

Jurisdiceions

Methad

Percentage

Inigial findings are
prepased as pare of the 151 52
minutes of the meeting

Drafts are propased
prior to or ar the 116 40
hearing by scaff

Inital findings are
written after the a2 28
decision by the zoni:lﬁ_ -

SE

Dirafts are propased

. priorworar the - 41
hearing by applicants or
opponents

14

Ipitial Ardings are - . :
written after the 30 10
decision by a board . .
.member

Inidal findings are :
written after the 21 7
decision by the board’s

artorney

Drafts are proposed

rior to or at the 9 3
hearing by the bourd’s
atorney

Lengih of Pracess

North Carolina cities and counties report that virrually
all special nse permit applications are decided within ninety
days. Eighry percenc of the responding jurisdictions report the
decision is reached for typical permir applications within sixey
days. Only 1 percent of che jurisdictions report a longer time
for determining a rypical application. These decision-maling
periods are slightly longer than was reported in 2002-03 for
varianee decisions, when half of the jurisdicdons reporred mak-
ing the cypical decision in less than thirry days. These results
are shown in Table 19, There was not a substantial difference
in permir processing rimes based on the population size of the
jurisdiction, with one exception: 9 percent of cities with popu-
lations over 25,000 reported that the time for deciding a rypical
special use permit was ninety days or more,

Table 19 Typical Time Period from Application to

Dedsion
Special

No. of use permit Variance
Time period  jurisdicrions pereentage | percentage

< 30 days 73 25 52

31 1o 60 days 158 55 45

61 o 90 days 55 19
> 00 days 4 1 0

Decisions Made and Factors Influencing Decisions

Qlicomes ) . _ .

Mast special use permit applicarions in North Caralina
are approved. Responding jurisdictions reported that in the
most recent twelve-month period for which they had complere
records, there were 2,207 special use permit applications. Of
these, 1,907 were granted: This isan 86 percent approval rare.
By way of comparison, North Carolina cities and counties
reported a similar volume of variance pedtions in 2002-03; but
a somewhat lower appraval rate—77 percent of 1,806 pecidions
approved.

There was no difference in the approval rate berween cities
and counties, nor was there any significane variation based on
the population of the jurisdiction, Cites with smaller popula-
tians did have substantially more applications per capita than
their more papulous counterparts did. The special use permir
application rate was 3.07 per chousand citizens for cities wich
populadons under 1,000, 1.12 per thousand for cities with
popularions berween 1,000 and 9,999, and 0.4 per thousand
for cides with populatdions over 10,000.

For the most part, the cype of land vse involved does not
have 2 significant impact on the outcome of the decision. As
shown in Table 20, the distribution of rypes of special use
permit most frequendy approved and most fequently denied
closely tracles the frequency of applicarions. There are several
notzble exceptions o this general mle. Industrial and commer-
cial land uvses are more likely than other land uses to be denied.
Three percent of the jurisdictions report that industrial uses
are their most common applications and, 8 percent report that
industrial uses are their most common denial. Landfll permits
were cited as the most common of the induserial denials, For
commercial uses, 32 percent of the jurisdictions reported thar
these were their most cornmon applications, while 40 percent
reported that they were their most cormon denials. The com-
mercial uses most frequently noted for denial were junk and
salvage yards, dog lennels, and home businesses.



Table 20 Special Use Permic Decisions by Land Use Type

Special Use Permiits in Noreh Carefing Zenjug |7

Table 22 Muintenance of Records on Special Use Permiis

Aosr Muse Most
Fl'.”?ﬂh'ﬂ”/]' l'UT”T"ﬂH{]' {'L‘”””U”{]’
requested approved dented
Type  permies (Y%9) pumm (il permies ( "
Residential 35 34 32
Commercial 32 33 40
Insticutional 14 i1 7
Ocher 11 il 11
Utilicy 5 4 3

Industrial . 3 3 8
Mater s = 245 '

ltis very common-for individual conditions ro be imposed -
on special use permits. A subsiantial majority—G62 percent—of
the jurisdictions reported that conditions are frequenty or
more often imposed on individual special use permits. Only
10 percent of the ;unsd!ctmm reporg thar this is never or
only rarely done. Table 21 sees our the responses o this poins.

Table 21 Frequency Conditions Are Imposed’

No, (.f
Dipe of records  juriselietions Percentnge
Persnin files are
masneained by ciry/
coungy 280 D2
Dierails are entered nr
board minutes 240 79
Permit is recorded in
chain of ricke (Regisier
of Deeds) 34 18
Information on permic .
is entered into GIS q7 : o 14

_ No. of _
Lrequency Jurisdictions Lercenmage

Never 10 3
Rarely 21 7
Occasionally 82 28
Frequently 77 27
Almost always 67 24
Always 32 11

This raises the question of how records of the permics and
conditions are maintained, The most common method is the
maintenance of files on each permir by the city or county. A
minority of jurisdictions also records the permit in the chain
of title or enters the informarion in a peographic informarion
systern, Table 22 sets out the responses on this poins.

Merits of the Application

Mosr city and county boards in Nordh Carolina base deci-
sions on special use permic applications on tie seandards for
decision set our in the ordinanee, at least in the view of the sm&'
adminiscering the ordinances. Two-thirds of the jurisdictions

- repart the decision is cither always or almost always. based on

these standards. Table 23 provides the decails for this response.

Table 23 Perceived Adherence of Decisions to Ordinance

Standards
Frequency  No. of jurisdierions Percentage

Never 0 0 )

Rarely B 3

Oceasionally 35 12

Frequently 54 18

Almost always 131 44

Always 72 24

Note: n = 300

There was only modest variabilicy in this response based on
dhe population of the jurisdiction. As Table 24 indicates, chere
was a modest decrease in the perceived adherence to the ordi-
nance standards in mid-sized cities. Juse over half the ciries wich
populations in the 10,000 to 24,000 range reporied chat the
board always or almost always adhered to ordinance standards,
compared to aver 70 percent of the smallest and Jargest cicies
reporting thac level of adherence.
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Table 24 PerceivedAdherence of Decisions to Ordinance
Standards by Municipal Population

Paprlarian af munfrt;nal'igl

other standard 10 be the basis of the denial. The second most
common basis for denial was a failure of the project o meer
all uf the ordinance’s required conditions and specifications.
Somewhat surprisingly, property value impacts, public safery,

10,000 and plan compliance only occasionally led vo permit denials.
<999  1,000-9999 24999 = 25000 Only B percent of the jurisdictions reporred that property value
- . - " " impacts were most likely 1o cause 1 denial; another 8 percent
Never Df“ 0% 0% 0% reporied denials for endangering public health and safety, and a
Rarcly 894 204 3% 0% mere 3 percent noted plan inconsistency as the most likely basis
) for denjal. These results are ser our in Table 26.
Oceuionally 5% 13% 17% 4%
Frequendy — 15% 16% /% 22% Table 26 Do Conditions Imposed Adhere to Ordinance
Almost always  39% 4G% 33% 57% Standards?
-A]ways 33%.  21% 19% 17% '5rqr1fﬂ1rd - Percenrage
' b Be in harmony wich the ared or
Note: =228 compatible with neighberhood 71
The jurisdictions also repore general adherence o the Meec alt required Cﬂﬂdiﬁiﬂns and 23
sgandards in the ordinance when boards impose conditions ’SPCC.lﬁC:lUC.Jns
on permit approvals, When asleed if specific conditions are Not substantially injure che value -
based on che standsirds in the ordinance, over two-thirds of the of adjeining property or be 2 public : B
responding jurisdietions report this is always or almost always o X necessity
done. Table 25 sets our the respanses to this query. Nor materially endanger publi‘c g
_ health or safery .
' Table 25 Adherence of Permit Condition to Ordinance Other specific standards B
Stan Be in general conforminy with the 3
Frequency  No. of jurisdictions Percentage comprehensive plan
Never 4 ! Note: 7 = 281
Rarely 14 5
Oceasionally 48 17 Other Factors
The survey asked zoning administrators and planners aboue
Frequendy 56 19 a variety of factors beyond compliance with the standards in
n the ordinance thae mighe influence the outcome of spectal use
Almose always 13 permic decisions. The appearance of neighbors o suppor: or
Always 53 18 oppose an application was reporied to be a significant facror,

To the extent there is a rend in North Carolina, most
jurisdictions repore that boards deciding special use permnies
over the past five years have more stricily applied the standards
for decisions set our in the ordinance. Forry-two percent of the
jurisdictions reported a trend toward more-strict application
while only 3 percent were rending toward less-strict applica-
tion. Forry-one percent noted no chanpes over the past five
years, and 14 percent said wends have gone both ways at differ-
o times.

When a special use permit is denied, the most common
basis for denial is that the project would be incompatible with
the surrounding neighborhood. A third of those responding to
this question indicared that cheir jurisdiction had not denied 2
special nse permit. Where there had been a denial, half reported
that neighborhood incomparibility was more likely thaa any

the presence of an arorney to assisc the applicant or opponent
was less of a factor, and the identity of the applicant and oppo-
nents was deemed not to be significant.

Seventy-nine percent of the jurisdictions reported thar hav-
ing neighbors present to support an application increased the
likelihood the permit would be issued, This response was con-
sistent for cities and coundies of all popularion sizes. Similacly,
78 percent of the jurisdictions reporred thar neighbors appear-
ing 10 oppose 2 project reduced the chances a special use permic
would be approved, Again, this was consistent for citdes and
counties of all population sizes.

The presence of an attorney to represent either the applicant or
an opponent was deemed to be a significant factor, but much less
50 than the presence of neighbors, While 59 percent of the juris-
dictions reporzed this had no effect on the outcome of the perrmic
dedision, a substantal minority—39 pescens—seported having an
amorngy inereased the chances of success for the represented parey.



The value of having an acomey was considered mere important in
maore populous ¢ities. Fifrv-two percent of dities with populasions
aver 25,000 reported thar having an auorney increased the [ikeli-
hood of success for the represented pasty; only 30 percent of the
jurisdiceinns with populacions under 1,000 reported this 1o be the
case.

While the partics to these hearings somertimes complain
that the stafll cecommendation has a disproporstionare impace
oa outenmes, survey respendents did not report this wo be dhe
case, The responding jurisdictions report thar staff recommen-
dations on special use permins were nar particularly infleential,
Fifey-une petcent of the jurisdictions report that the decsion-
maliing board rarely or never {ollows saff recommendadons on
special use permit applications. Anorher 32 percent report tha

.the board only occasionally fails ro follow seaff recommenda-
tions. This is generally seen to be che case regardless ofwhether
staff recommends approval or denial of the special vse permir.
Haif of the jurisdictions reported char whether the board fol-
lowed 1 staff recommendation was unrefated to whether the
staff was recommending approval or denial. However, 44 per-
cent did reporr that the board was more lalu::[y ro dLny a permit
based on the stalf recommendarion; only 6 percent reported
approval was more lilely if staff recommended such.

The overwhelming majoriry of responding jurisdictions
reported thar the idendry of the applicant and neighbors
usually has no impact on the ourcome of special use permic
applications. Fifty-nine percent of the jurisdictions say this
rarely or never is a factor in the outcome, and another 30 per-
cent say iv arises only occasionally. These results are sex our in
Table 27. By virtually the same margins, responding jurisdic-
tions reported that sympathy for the personal circumstances of
the applicant or rhe opponents usually has no impact on special
use permit decisions. These results are substancially similar 1o
che response on favoritism in variance decisions, though there
was modesdy less favoritism reported with variances.

Special Use 1%

rrnits fn North Carofine: Loning 14

Table 27 Does Favoritism for Applicant or Opponents
Influence Permit Decision?

o Frequency *“n af furisdictions Peveenage
Never 70 u%

Rarehy 1 A5

Creeasionally #y k1

Frequently 27 @

Almosr ajwavs 4 I

Always U 0

MNote: n = 294

Judicial Appeals

Very, few special use permit decisions are appealed 1o the eourts.
Ninety percent of the jurisdictions reporeed that nene of cheir
special use permic decisions were appealed in the past year.
Theacrual number of cases appealed was also very small. Of
the chirty jurisdictions reporeing a judicial appeat, twenty-five
had only a single case appealed, The jurisdictions reported only
thirty-six individual appeals in the past year. Given a reported
2,207 applications decided in this period, this is a judicial
appeal race of only 1.6 percent. By comparison, these jurisdic-
tions in 2002-03 reporred 2 2.5 percenc appeal rate for their
variasce decisions.

The jurisdictions reported ewelve cases reaching a final
superior court resolution in the past year. The board's decision
on the special use permit was upheld by the court in a substan-
tial majority of the cases—the trial court upheld the decision
in nine cases {64 percent), reversed the board in three (21 per-
cent), and remanded the marrer for further board consideration
in two cases {14 percenr).



Appendix A

survey Instrument

(Nate: The portion of the survey regarding special we permits that was
sent 1o unicipalisies is ser ont belp. Questions 1 through 10 deals
with other aspects of develaprens regulation. The same questions were
sent to counties, with appropriate adjusnnents in terminology (=g,
tounty bostres of commissioners” vather than ity council”).

For the purposes of this survey, please consider the terms

L3 r . 1 . - - " u -
special use permit,” “conditional use permit, ¥ and “special
exceprions” to mean the same ching.

11. Does your zaning or developmenc ordinance require a
special or conditional use permit or special exceprion for any
land uses?

No. Thank you. You may skip the remainder of the
survey.

Yes

12. Local governments have flexibility in assigning decision-
maldng responsibility for special and conditional use perrmits,
Please indicate how this is done in your jurisdiction,

Type of bourd Makes advisory Males final
recommendation decrision on

eicher SUP or
cur

Planning board

Board of adjustment

Ciry council

Other board-

Other bpard:

13. Has the board that malies final decisions an special or
conditional use permits ceceived any rraining on zoning law or
how to conduct quasi-judicial cases in the past twelve months?
[If more than one board makes final decisions on special or
conditional use permits in your jurisdiction, please answer for
each boasd separacely for questions 13-16.]
{board) (board)
Yes

WNao

Yes
No

14. How many of the members of the board have served;
{baoard) {board)
— less chan one year —— less than ene year
___ one to three peary —_ one to three years
___ more than chree years ___ more than three years

15. If they did receive such wuining on legal/quasi-judicial

pracedures, what type of training did chey have? (checle all that

apply)

{board)

—_.. Live raining from an cueside source (10G, COG,
others)

wme Live training from city/county seaff or artorneys

__ Video mpe, teleconference, or other remote training

—— Bools and writeen marerials provided

. Other. Please specify:

(board)

___ Live mraining from an oumside source (10G, COG,
others)

. Live training from city/county staff or atcorneys

—_ Video tape, teleconference, or other remote training

— Bools and written marerials provided
_ Other Please specify:
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16. Isa fee currently charged for a special or condidonal use
permir application?

_ No

_ Yes. Theamounr of the feeis §

17. Whar standards are included in your ordinanee that
special and conditional use permits have to meet in order w be
approved? (check all char apply)
. Mot marerially endanger the public health or sufery
___ Mcer &l required conditions and specificarions
___ Nor subsmantialty injure the value of adjoining prop-
erty or be 2 public necessity
__ Bein harmony with the area in which it is located
‘of compatible with surrounding neighborheod
— Bein general conformity with the cumprehenssw. -
plan
. Other general standards (plc‘;sc spu:lfy)

__ Addidonal specific standards for particular rypes of

special or conditional use permlts

For the ﬁ;l!uwmg questians ac’)aur special and conditional we .

permits, please use the most recent 12 month period that is conve-

nient for you or for which you have readily available information
{you cant use the past calendar year, fiscal year, or most recent 12
months). Ifyore do not have precise numbers readily availabl,
please muke your bess estimate where possible. The period you
considered in completing this infarmation was; to

18. How many special and conditional use permits applica-
tions were fled?

19. How many of these were approved?
20. What were the three most common land uses for which

special and condidonal uses permits were reguested in your
jurisdiction in this 12-month period?

L Most common
2. Second most common
3. Third most common

21. Ofthose special and conditional use permits requested in
this period, whar were the three most common land uses for
which the permit applicadion was approved?

1. Most common
Second most common
3. Third most common

22, Of those special and conditonal use permits sequesred in
this period, what were the three most comron land uses for
which the permit application was denied?

I3 Meost common
Second most common
3. Third mest common

23. Is there a trend in your jursdiction tewards requiring more
or fewer cypes of land uses to receive special or conditional use
permits?

___ More

__ Fewer

___ Norrend

24, Daes she staff {either routinely or upon request) provide
information other than required forms 1o persons considering
filing for a special or conditional use permiré
_ No
— Yes. If yes, what rype of informacion is provided
{checle all thatapply):
___ Informadon about permir standards, forms,
and/or procedures
. Advice or information abour their likelthood
of success R
— Informarion on alternatives to a special or
condirional use permit
e Orthern Please specify: i

25. What is the typical amount of time the dccisiun'—maldng
board spends on an individual special ot conditional use permic
{including hearing evidence, debare, and malding a decision)?

___ lesschan 15 minutes

1510 30 minutes

31 to G0 minutes

____ More than G0 minuzes

26. Does the city siaff (including other staff working for
the city, such as COG staff or private consuliant) make a
presentation to the decision-malking board regarding special or
conditional use permits?
____HNao ‘
— Yes. Ifyes, does the presentatdon includes {Check
all thar apply)
_— Tacoual informadon regarding the application
_ Informadon/analysis of ordinance provisions
invalved
__ Video or photographs of site
___. Recommendatdien regarding decision

. Other. Please specify:

27. If saaff recommendations are made on special or condi-
tional use permits, how often is the board’s decision consistent
with that recommendation?

—_ Mever

. Rarely

. Dccasionally

___ Frequendy

o Almnost Always

. Always



2B, I sraff recommendasivns are made on speeial or condi-
tishal use permirs, is the board more likely 1o agree with a
recommendacion to grant it than they are 3 recommendarion
ws deny it

Yes

No

. .

Mo difference based an recommendations 1o asam

o
or to deny

9. How often does z person ather than the applicant and or
viry/county staff members appear as 2 witness in an individoal
special or conditional use case?
. Mever

Rarely
Octasionally
_ Frequently
Almose Always
Always

30. How often does an experc witness -- such as a real estase

appsaiser, traffic engineer, or other professional ~ testify in per-

son in an individual special or conditional use permit ease?
— HNever

Rarely

. Occasionally

— Frequendy

_ Almost Ahways

— Always

31. How often is written material from an expert — such as
a real estate appraiser, raffic enginecr, or other professional
— submitred for the hearing record withour ehe experr ateend-
ing the hearing in person?
' — MNever
Rarely
Occasionally
. Frequendy
.. Almost Always
_ Always

32. How often is written macerial from a governmeneal official
— such 2s public worls or transportation sraff, school officials,
or a srate or federa] agency ~ submiued for the heasing record
withour the official attending the hearing in person?

— Never

. Rarely

. Occasionally

— Frequently

. Almaost Always

— Always

[

Special Use Perrits in Novih Curaling Zoning

33, W impacron properey values is a standard for o speciul or
conditional use permit, whar evidence is typically presented oo
the board to establish those impacss? {check all thar apply)

. Evidence from a real estate appraiser

. Bvidence from a real estate agem

e Lestimony from owner or developer of the propersy
Tessimony from neighbors

Mo specific evidence

Orher {please specify)

34, If comparibiliry with the surrounding neighbarhood isa
standhasd for a special or condirional use permir, whar evidence
is typically presented 1o the board to address comparibilivy?
{checle all char apply) .
e Information of consistency with adapred plans
i Testienony ffom a professional planner
—— Testimony from pwner of developer of the properry
— Testimony from neighbors
Mo specific evidence

 Onher (please specify)

35. How often do arorneys appear on behalfof the applicine

.+[or] an opponent.to s special or condicional use permic?

_ Never

Rarely
Occasionally
—_ Frequendy
- Almosc Always
— Always

36. Who provides legal representation for the hoard chae
makes special or conditional use permit decisions?

. City artorney

___ Separare acrorney always represenes board

Separare atrorney represenss the board for sume
cases

37. How often does the antorney who represents the board
{¢ither the city aworney or separate attoeney who represents the
board) atrend special or conditional use permic hezrings?
_ Never
Rarely
Oceasionally
— Frequently
o Alrnost Always
— Abways

38. How often are project specific conditions imposed on
special or condidonal use permits chat are issued?
— Never
Rarely
Occasionally
. Frequendy
__ Almost Always
__. Always



24 Special Series No, 22 | David W, Owens

39. How does your jurisdiction maintain records on special
and conditional use permits that are issued?
— Permit is recorded 1n chain of fide {wich Register of
Deeds)
. Information on permir is entered into GIS system
— Permir files are maintained by cicy
__ Denilson permir are entered into board minutes

—— Dcher (please specify)

40, How is che first draft of the wriseen findings of fact regard-
ing a special or conditional use permit decision prepared?
{check moare than one if applicable)
— Drafis are propesed prior to or ar the hearing by the
applicant or opponents

e Drafts are proposed prmr 1o or at che he’mng by the

staff .

— Drafisare pmposcd prior to the hearing by the ’
board’s artorney

—_ Initial findings are wrirten afier the decision by the
zoning staff

. Inicial Andings are wiitten after the decision by the -~

board’s anorney

__. Initial findings are writen after the decision by a
board member ' '

— Inisial hindings are prepared as part of che minuces
of the meetng

_— Other. Please specify:

41. What is che rypical period from the time a completed
special or conditional wse permic application is filed 1o che time
a decision is made?

— Less than 30 days

31 to 60 days

—_ 61 1090 days

—— Mare than 90 days

43, Whar properion of the totd worldoad of the board that
maltes final decisions is taken up by work on special or condi-
tional use permit applications?
{board)
. lessthon 25%
. 25-49%
— 50-74%
. 75%or more

{board)
_ lessthan 25%
. 25-49%
. 50-74%
— 75% or more

43, Were any of the special or conditional use permit decisions
made by your board during this 12-month period appealed
superior court?

_ _HNo

— Yes, Hso, how many? ____

44. Tave there been any superior court decisions during this
12-month period on special or conditional use permir decisions
that were appealed to coure?
_ Mo
— Yes. Ifyes, how many court decisions:
__ Upheld che baard's decision
. Reversed the hoard's decision
. Remanded the case for further beard action.

The following guestions ask for your subjective evaluation,
Responses 1o subjective questions and evaluations will nos be
reporied in @ way that identifies individual respondents. Please
give us your reactions and experience in your current jurisdicrion
relative te these vbservarions thar are semetimes made about speeial

_and conditionnl wse permits,

45, Do you ﬁ:el thart special or conditional use permit decisions

in your jurisdiction are primarily based on the legal standards .
for the permies set out in the ordinance?

—_ Never

—— Rarely

—— Oceasionally

—— Frequently

__ Almost Always

_ Always

46, Is there a particular special or condidonal use permic
standard that is more difficule than the others for your board ro
understand and apply? (check only one)
we. Mot marterially endanger the public health or safery
— Meer all required conditons and specificarions
— Not substandially injure the value of adjoining prop-
erty or be & public necessity
— Bein harmony with the area in which it is located
or compatible with surrounding neighborhood
— Bein peneral conformity with the comprehensive
plan
__ Orher
{please specify)

47. Are the specific conditions imposed on individual permits
tied ro compliance with the standards for approval ser out in
the erdinance?

— Never

. Rarely

. Occasionally

— Frequendy

—... Almost Always

. Always



48. For those special and condirional use permits that are
denied by your board, is there 2 pacticular seandard chat is
more kikely than others to be the basis for the denial? (check
anly ane)
. Mot marerially endanger the public healch or safery
e Meerall required conditions and specificarions
— Mot sebsantially injure the value of adjoining prop-
erey ar be a public necessity
e Bein harmaony wich the arez in which it is fncated
or compatible with surrounding neighlorhood
. Bein general conformicy with the comprehensive
plan
Other

_Aplease specify)

49. Do you think the appearance of an awtorney ar the hearing -
o represent the applicant or opponent affecrs the sutcome of
the decision?

_— Reduces chances for success for represented party

—— Has no effect on outcome . .

___ Increases chances for success far represented party

50. Do you think the appearance.of neighbors a the hearing
to sepport the application affects the outcome of the decision?
— Reduees chances of approval
wn Has no effeer on outcome
—— Increases chances of approval

531. Do you think the appearance of neighbiors at the hearing
10 oppose the application affects the outcome of the decision?
— Reduces chances of approval
—.. Has no effecr on outcome
—— Increases chances of approval

32, Observers have made these criticisms of the special and
conditional use process in the past. In your experience, how
often do the following factors come inro play in these decisions
in your jurisdiction?
a. Favoritism based on the identity of the applicanc or
opponent.
Never
— Rarely
. Occasionally
Frequendy
—_ Almost Always
e Alwrays

Sprevial Uve Devoirs i Noveh Caraling daning 27

Wit

Sympathy for the personal circumstances ol the
applicant leading w granting spplications thas do
nor meer the begal standards,

. Never

Rarely

Orceasionally

Frequently
Almoss Always,
Ahways

la

- sympathy for opponents beading ro denial of appli-
carians thar meer the legal standards.
o Mever
v Rarely
— . Occasionally
— Frequendy
Almost Ahvays
Always

33, Have you noriced an overall sread in the pasc five years as

to how your board addresses special and eonditional use permit
applications? ) -

- More strictly applying standards

— Lessstricdy applying standards

e DOMMeEimMes more strice, somerimes less .
No trend

54. In general, over che past five years have special and condi-
tional use permit proceedings in your jusisclicrion become:
. More formal and legalistic
__ Less formal and legalistic
_ Sometimes more formal, sametimes Jess
e Mo change

If you would like to add any additional comments abour
special znd condirional use permits or the process for handling
them in your jurisdiction, please do 5o in the space belaw.

We would also appreciate your sending us a copy of special and
conditional use permic forms, informartional handous you use
regarding special and conditional use permits, stazements abour
the process thar are read ar the beginning of hearings, or other
material you have thar may be relevant to this scudy. These
mazerials may be posted on our website as examples others can
consider

Thanles again for your assisrance wich chis study,
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List of Jurisdictions Responding to the Survey
Mureciicipalities . Burnsviile Drexel . Greenshorn ’ Landis
Aberdeen . Cajah Moungain Puck | . . Greenville . Lasker .
Albemarle . Carolina Beach Purham Grifion Larimore
Alliance Carolina Shores East Laurinburg Halifax _ Laurel Park
Angier Carrboro Eden Hamlet Laurinburg
Ansonville Carthage Edenton Harrellsville Leland

Apex Cary Elizabech Ciry Harrisburg Lenoir
Archdale Carawba Elizabechrown Havelock Lewisville
Asheboro Centerville Ellcin Henderson Lexington
Asheville Chadbourn Elk Parle Hendersonville Libersy
Askewville Chapel Hill Elm Ciry Herdford Lincolnton
Ardinsan Charlore Elon Hickary Linden
Atlantic Beach Cherryville Eurela ‘ Hizh Poine Locust
Aurryville Chimney Rock Fairmont Highlands Lowell

Badin China Grove Fairview Hildebsan Lucama
Bald Head Isiand Claremont Faison Hillsborough Lumber Bridge
Banner Ellc Clayton Faith Hoffman Lumberton
Beauforr Clemmons Farmville Holly Springs Macclesfield
Beech Mounrtain Cleveland Fayeereville Hope Mills Madison
Belwond Clinton Flat Rock Huntersville Magpie Valley
Bermuda Run Coars Fletcher Indian Trail Maiden
Bessemer Ciry Columbia Forest Cicy Jacksan Manteo
Bethania Columbus Four Qulks Jacksonville Marion
Beulaville Como Foxfire Village Jamesville Mars Hill
Bilemore Forest Concord Franldin Jefferson Marthews
Blowing Rock Connelly Springs Franidinton Kannapolis Maxton
Bogue Conover Fuguay-Varina Kernersville Mehane
Boiling Spring Conway Gamewell IGH Devil Hills Midland
Lakees Cornelius Garner King Mils River
Bolivia Cove Cicy Gastonia IGings Mounmin Minnesoct Beach
Boone Cramerron Gibson Kinston Mint Hill
Brevard Creswell Glen Alpinc Kiery Hawk Mocksville
Broadway . Dallas Goldsboro Knighedale Marnroe
Brookford Dillshoro Graham La Grange Muooresville
Burlingron Dover Green Level Lale Park Maorehead Ciry

27
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Morganton
Morrisville
Morven
Mount Airy
Maouni Gilead
Mount Holly
Mounr Olive
Murfreesburo
Murphy
Nazgs Head
New Bern

Mewton

North Topsail Beach

MNorth Wilkesboro
Northwest

. Norwoaod

Oak Island
Qcean Isle Beach
Oriental
Oxford

Pancego
Parrerson Springs
Peachland
Pikeville
Pinchurss

Pine Knoll Shares
Pine Level
Pincrops
Pitcsboro
Pleasant Garden
Pollaon
Polleville
Pollocksville
Princeron
Princeville
Raleigh
Ramseur
Randleman
Ranle
Raynham

Red Cross

Red Springs
Reidsville
Rhadhiss

River Bend
Roanoke Rapids
Robbins
Rockingham
Rockwell
Rocly Mount
Rolesvlle
Roper

Rose Hill
Rowland
Roxobel

Rural Hall

Ruth
Rutherfordion
Salemburg
Salisbury
Saluda
Sanford
Scodand Neck
Sedalia

Selma

Seven Devils
Seven Springs
Shallore
Sharpsburg
Shelby

_ Siler City

Simpsdn
Smmithficld
Snow Hill
Southern Pines
Southern Shores
Southport -
Sparra

Spring Hope
Spring Lalee -
Spruce Pine
St. James
Scallings
Stanley

Star
Staresville
Sroneville
Srovall

Sugar Mountain
Surmmerfield
Sunser Beach
Surt City
Swanshoro
Swepsonville
Sylva

Tar Heel
Tarboro
Taylorsville
Taylortown
Teachey
Thomasville
Tobaccoville
Topsail Beach
Trent Woods
Trenton
Trinity
Troutman
Tiyon
Unionville
Valdese
Vandemere
Varnamtown

Waca

Wade
Wadesboro
Wapram
Wake Forest
Wallcermown
Whllburg
Walnur Creek
Warsuw
Washingion
Washingron Park
Waynesville
Weaverville

Webster

- Weldon

Wendell
Wenrworth
Wesley Chapel
West Jefferson

Whispering Pines

White Lalce
Whiteville
Whitsett
Willzeshoro
Williamston
Wilmingion
Wilson
Windsor
Winfall
Winston-Salem
Winterville
Winton
Woodhn
Woodland
Yadldnville
Youngsville
Zebulan

Coundes
Alexander
Alleghany
Anson
Ashe
Avery
Beaufort
Berrie
Bladen
Brunswicl
Buncombe
Burke
Cabarrus
Caldwell
Camden
Carteret
Caswell
Carawba

Chatham

Cherakee

Chowan
Cleveland
Columbus
Craven
Cumberland
Curritucl
Dare
Davidson
Davie
Duplin
Durham
Edpecombe
Farsyth
Franklin
Gaston
Gates
Graham
Granville
Greene
Guilford
Halifax
Harnerr
Haywood
Henderson
Hertford
Haole
Iredell
Jaclson
Johnston
Jones

Lee
Lenoir
Lincoln
Macon
Madison
Martin

Mecklenburg
Mirtchell
Monsgomery
Moore

Mash

MNew Hanover
MNorthampion
Onslow
Crange
Tamlico
Pasquorank
Pender
Perquimans
Person

Pia

- Palic’

Randolpkh -

~ Riclimend

Roheson
Rocldngham
Rowan -

- Rutherford

Sarnpson

“Seotland

Stanly
Stokes
Surry
Transylvania
Tyreell
Union
Vance
Wake
Warren
Washington
Warauga
Wayne
Willces
Wilson
Yadlin
Yancey
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School of Government Publications of Interest

latroduction to Zoning

David W. Owens

Third edition, Spring 2007

This new edition provides a clear, undersrandable explanation of zoning law for citizen board members and the
public and serves as bath an intreduction for citizens new to these issues and a refresher for these who have been
involved wich zoning for some time, Each chaprer deals with a distinct aspect of zaning, such as where a city can
apply its ordinances, she process thar must be followed in rezoning property, ot how an ordinance s enforced.
Although North Carolina erdinances and cases are cited, this boolk is useful 10 anyone intesested in zoning low. e
contains an index and sppendixes that include zoning statutes and references on Morth Carolina land use Jaw,

Land Use Law in North Carolina

David W. Owens

2006

This legal reference worl is intended for those interested in law relared to development regularion in North
Carolina. It builds and expands on the materiat originally covered in two editions of Legisltive Zoning Decisions:
Legal Aspects, and addressés various aspects of local government furisdiceion for developrmoent regulacion, proce-
dures for adopting and amending ordinances, spot zoning, contract zoning, vested righes, nenconformities, and
T constirutional limirs on regulatory authiority. New ropics covered include quasi-judicial procedures, specinl and
=" conditional use permiss, variances, ordinance administration, and enforcement., - :

nventory of Local Govemment Land Use Grdinances in Morth Carofiva

David W, Owens and Nathan Branscome

Special Series No. 21, May 2006

This report summarizes the responses of North Casolina cities and counties to a survey aslking abour their
adoption of ordinances related w land use. Each local government was asleed whether it had sdopted zoning,
subdivision regulations, housing codes, and a variery of other relared regulations. In addidon to the summary,
the appendix includes two large charts showing the starus ol ordinance adoption for each county and ciry that
responded to the survey.

North Carolina Expetience with Municipal Extratenitorial Planning Jurisdiction

David W, Owens

Special Series No. 20, Jarnary 2 006

North Carolina starures allow cities to conduct planning and to apply zoning, subdivision, and other develop-
ment regulations to areas adjacent 1o city limits. This publicadon first examines the law selated 1o dhe extension
of municipal jurisdiction and reviews the authority for this power and the process required o exercise it. Based
on a comprehensive survey of North Carolina cities and councics, it chen discusses how cities have exercised this
power.

Survey of Expetience with Zoning Variances

Adzm Brueggemaan and David W. Owens

Special Series No, 18, February 2004

This publication summaerizes and analyzes the responses to 2 susvey of North Carolina cities and countes to
determine how they have used the zoning variance power. It also reviews administrative aspects of varianece
practice, including which local boards malte these decisions, the experience and training of board members, the
worldoads of board members, and fees charged.

Oxder online: www.sogpubs.uncedu
Contact the Sales Office; sales@sog.uncedu or 919.966.4119.

ISBN 978-1-56011.556-4 I]Q!Sﬂ]#lg[zllllﬁlﬂﬂlﬁﬂ
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10 oppose the application aflects the ou ::umc of the decision?
— Reduces chances of approval
___ Has no effect on outcome
— Increases chances of approval

52. Observers have made chese criticisms of the special and
conditional use process in the past. Inyour expericnce, how
ofien do the following factors come into play in these decisions
in your jurisdicdon?
a. Favoritism based on the identity of the applicanc or

opponent.

o Mever

— Rarely

—. Occasionally

. Frequendy

—.._. Almost Always

— Always

More formal and legalistie

Less formal and legalistic
Sometimes more formal, somerimes less
No change

r

IF you would like to add any addirional comments abour
special and conditional use permits or the process for handling
them in your jurisdiction, please do so in the space befow.

We would also appreciate your sending us a copy of special and
conditional use permit forms, informational handouts you use
regarding special and condidonal use permirs, statements about
the process thar are read at che beginning of hearings, or other
macerial you have that may be relevant to this study. These
materials may be posted an our website as examples others can
consider,

Thanls again for your assistance with chis srudy,



Municipalities
Aberdeen.
Albemarle
Alliance
Angier
Asnsonville
Apex

Archdae
Asheboro
Asheville
Askewnville
Atkinson
Adantic Beach
Aungryville
Badin

Bald Head Island
Banner Ells
Beaufort

Beech Mounsain
Bebwood
Bermuda Run
Bessemer Cisy
Bethania
Beulaville
Biltmore Farest
Blowing Roclc
Bopue

Boiling Spring
Lakes

Bolivia

Boone

Brevard
Broadway
Brookford
Budingron

Burnsville

-Cajah Mountain

Carolina Beach
Carolina Shores
Carrbora
Carthage

Cary

Catawba
Cenrerville
Chadbourn
Chapet Hill
Charlomwe
Cherryville
Chimsney Rock
China Grove
Claremont
Clayton
Clemmans
Cleveland
Clinton

Coats
Columbia
Columbus
Como
Concord
Connelly Springs
Conover
Conway
Cornelius
Cove Ciry
Cramerton
Creswell
Dallas
Dillshoro

Bover

m
a?vf!a
=
)
=3
(7
?:7
@[

Drexel

. Duck
Durham

East Laurinburg
Eden

Edenron
Elizabeth Ciry
Elizaberhrown
Elkin

Elz Paske

Elm Ciry
Elan

Eurelea
Fairmont
Fairview
Faison

Faith
Farmville
Fayerteville
Flar Rock
Flercher
Farest Ciry
Four Oaks
Foxfire Village
Franktin
Franklinton
Fuguay-Varina
Gamewell
Garner
Gastonia
Gibson

Glen Alpine
Goldshoro
Graham

Green Level

27

Greensboro
Greenville
Grifton
Halifax
Hamilec
Harrellsville
Harrishurg
Haveloclk
Henderson
Hendersonville
Herdford
Hickory
High Point
Highlands
Hildebran
Hillshorough
Hoffman
Holly Springs
Flope Mills
Hunrersville
Indian Trail
Jaclson
Jacksonville
Jamesville
Jefferson
[Cannapolis
Kernersville
KAl Devil Hilts
King

Kings Mountain
IGinston
[Kirey Hawle
Knighrdale
Lz Grange
Lake Park

Landis

. Lasler

Lattimore
Laurel Parls
Laurinburg
Leland

Lenoir
Lewisville
Lexingron
Liberty
Lincolnton
Linden
Locuse

Lowell
Lucama
Lumber Bridge
Lumberron
Macclesfield
Madisen
Maggie Valley
Maiden
Mantco
Marion

Mars Hill
Matthews
Maxton
Mebane
Midland
Mills River
Minnesorr Beach
Mine Hill
Moclsville
Monroe
Mooresville
Morehead Ciry

Survey

f
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Morganton
Moaorrisville
Morven

Mount Airy
Moune Gilead
Mounr Holly
Mounr Olive
Murfreesburo
Murphy

MNaps Head

MNew Bern
Newton

MNorch Topsail Beach
Noreh Wilkesboro
Morthwest, ’
MNaorwood

Onk Island
Ocean Isle Beach
Orienmal
Oxford.
Pancego
Patrerson Springs
_Peachland -
Pikeville
Pinehurst .
Pine Knoll Shares
Pine Level
Pinetops
Pitsboro
Pleasant Garden
Polleton
Polleville
Pollocksville
Princeton
Princeville
Raleigh
Ramsenr
Randleman
Ranlo

Raynham

Red Cross

Red Springs
Reidsville
Rhodhiss

River Bend
Roanolee Rapids
Robbins
Rodkingham
Raclowell

Roclky Mount
Rolesville

Roper

Rose Hill
Rowland
Roxobel

Rueal Hall
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Ruth
Rurtherfordson
Salemburg,
Salisbury
Suluda
Sanford
Scodand Necle
Sedalia

Selma

Seven Devils
Seven Springs
Shallorre
Sharpsburg
Shelby |

“Siler City

Simpson
Smithficld
Snow Hill
Southern Pines

Southern Shores

Southport
Sparta

+ Spring Hope

Spring Lale
Spruce Pine
St. Jarmes
Seallings
Saanley
Srar
Statesville
Stoneville
Stovall

Sugar Mountain

Summerfield
Sunset Beach
Surf Ciry
Swansboro
Swepsonville
Sylva

Tar Heel
Tarbore
Taylorsville
Taylorsown
Teachey
Thomasville
Tobaccoville
Topsail Beach
"Trent Woods
Trenton
Trinity
Troumnan
Tryon
Unionville
Valdese
Vandemere
Varnameown

Waco

Wade
Wadesboro
Wagram

Wake Forest
Walleerrown
Waliburg
Walnur Creel
Warsaw
Washingron
Washingron Parle
Waynesville
Weaverville
Webster

Weldon
Wendell
Wenrworth
Wesley Chapel
West Jefferson
Whispering Pines

_ White' Lake

Whiteville
Whitsert
Wilkesboro
Williamston
Wilmingron
Wilson
Windsor
Winfall
Winston-Salem
Winterville
Winton
Woodfin
Woodland
Yadkinville
Youngsville
Zebulon

Coundes
Alexander
Alleghany
Anson
Ashe
Avery
Beauforr
Berrie
Bladen
Brunswick
Buncambe
Burke
Cabarrus
Caldwell
Camden .-
Carterer

Caswell -

Carawba
Chatham
Cherokee

* Chowan

Cleveland
Columbus
Craven
Cumbetland
Currituck
Dare
Davidson
Davie
Duplin
Durham
Edgecombe
Forsyth
Franlilin
Gaston
Gazes
Graham
Granville
Greene
Guuilford
Halifax
Harmnetr
Haywood
Henderson
Hertford
Holee
Iredell
Jackson
Johnsron
Jones

Lee
Lenoir
Lincoln
Macon
Madison

Martin

MCCklcnhurg
Miswchell
Montgomery
Moore

Nash

MNew Hanover
MNorthampion
Onslow
Orange
Pamlico
Pasquotank
Pender
Perquimans
Person

Pim

. Tolk

Randolph -
Richmond
Robeson
Rackingham
Rowan
Rutherford
Sampson
Scotand
Stanly
Stokes
Surry
Transylvania
Tyrrell
Union
Vance

Wale
Warren
Washington
Warauga
Wayne
Wilkes
Wilson
Yadkin
Yancey
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School of Government Publications of Interest

Introduction o0 Zoning

David W. Owens

Third edivion, Spring 2007

This new edition provides a clear, undesstandable explanation of zening law for citizen board members and the
public and serves as both an incroduccion for citizens new to these issues and a refresher for those who have been
involved with zoning for same time. Exch chapter deals with # distiner aspect of zoning, such as where 2 city can
apply its ordinances, che process that must be followed in rezoning property, or how an urdinance is enforced.
Although North Carolina ordinances and cases are cited, this book is useful 1o anyone interested in 2oning faw. It
contains an index and appendixes that include zoning statures and references on North Carolina land vse faw,

Land YUse Law in North Carolina .
» . David W, Owens | o
2006 '

This legal reference werlt is intended for those interested in law related o developmenr regulation in Morth
Carolina. It builds and expands on the marterial originally covered in two editions of Legislative Zoning Decisions:
Legal Aspects, and addresses various aspects of local government jurisdiction for development regularion, proce-
dures for adopting and amending ordinances, spot zoning, contract zoning, vested rights, nonconformiries, and
‘consttutional limits on regulatory authoricy. New tapics covered include quasi-judicial procedures, special and
conditional use perinits, variances, ordinance administration, and enforcement. .

Inventory of Local Govesnment Land Use Ordinances in Morth Caroling

David W. Owens and Nathan Branscome ‘ :

Speeial Series No. 21, May 2006

This report summarizes the responses of North Carolina cirfes and counties vo 2 survey asling about their
adoprion of ordinances relared to land use. Each local government was aslked whether ir had adopted zoning,
subdivision regulations, heusing codes, and a vadiery of other relared regulations. In addition ro che summary,
the appendix includes two large charts showing che status of ordinance adoption for each counry and city thac
respended to the survey.

Morth Caroling Experience with Municipal Extratemitorial Planning Jurisdiction

David W. Owens

Specinl Series No, 20, January 2006

North Carolinza starutes allow cities to conduce planning and to apply zoning, subdivision, and other develop-
ment regulations to areas adjacent o city limits. This publication first examines the law related to the extension
of municipal jurisdiction and reviews the auchoricy for this power and the process required o exercise it, Based
on a comprehensive survey of North Carelina cities and counties, it then discusses how ciries have cxercised this
power.

H
1
1

Susvey of Experience with Zoning Variances

Adam Bruepgemenn and David W, Owens

Special Series No. 18, Februiary 2004

This publication summarizes and analyzes the responses to a survey of North Carolina cities and counties to
determine how chey have used che zoning variance power. It also reviews administrative espects of variance
practice, including which local boards make these decisions, the experience and training of board members, the
wotldoads of board members, and fees chasged.

Order online: wwwsogpubs.unc.edu
Contact the Sales Office: sales@sog.unc.edu or 919.966.4119.
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CELDF Press Beleage;
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readview Heights Votes VES for Community Bill of Rights;

The Community Environmental Legal Defense Fund
P.G. Box 360
Mercershurg, PA 17238
www.celdf.org

City Charter Amendment Adopted in Histaric Popular Vote
First Muricipality in the State of Ohio to Elevate Community Rights aver Carporaie Privileges
And Ban Fracking and Injection Wells in a City Charter

FOR IMIMEDIATE RELEASE
November 6, 2012

ESQNTACT: Ben Prfce,_Projects Director
SenPrice@celdi.org

* {November 6, 2012, Broadview Heights, OHJ Today, with a presidential electin and an Historic City
Charter Amendment {Issue 28} before them, voters in 8roadview Heights, Ohio came out in record
numbers to say overwhelmingly say YES to adoption a Community Bill of Rights banning corporations
frem conducting new shale gas drilling and related activities in the City. A similar Charter Amendment
was also adopted by voters in Mansfield, Ohio by a wide margin. 1t also adds a Community Bill of Rights
to the City Charter and prohibits injection wells without written City approval.

The Broadview Heights charter amendment was drafted by the Community Environmental Legal
Detense Fund (CELDF) at the invitation of the community group Mothers Against Drilling In Qur
Neighborhoods {(MADION), a group of citizens concerned about the potential effects of gas and oil
drilling on their families and the environment.

Broadview Heights is the first municipality in the state of Ohio to not only include a local Bill of Rights in
the City Charter, but to protect those rights by prohibiting all new shale gas drilling, fracking and
injection wells. The Village of Yellow Springs became the first community in Ohio to adopt a local law
asserting the fundamental rights of residents to clean air and water, and to protect the rights of nature.
Broadview Heights’ new law includes these same provisions and was placed on the ballot through an
initiative petitioning process led by MADION.

MADION co-founders Michelle Aini and Tish O'Dell commented, “It is obundantly clear that the majority
of residents in Broodview Heights feel thot pure water, clean air, peaceful enjoyment of home and self-
government Is our American right for alf of our families. Now it is the responsibility of our elected
officials to take action, if needed, to protect the public health and well being of each citizen of Broadview
Heights if our charter is violated by o drilling company.”

The amendment survived withering attacks by Mayor Sam Alai and City Law Director Vince Ruffa. At the
time MADION filed the petitions, members of the group were told that the City was considering asking
the court for an injunction against placement of the question on the ballot. But after discussions with



altorney Sean Kelly, representing MADION, a decision was made that City Council had a ministerial
obligation to adopt an ordinance required by law to place it before the voiers. Mayor Alai later wrote
that, “As an elected officicl and a strong advocate of voters' rights, council ond I befieva thot placing the
drilfing ban on the baflot is the right thing to do because it is citizen-sponsored legisiation and it deserves
our collective consideration.”

Bui neutrality was not to he the position of the Mayor and Law Director. According to Mr. Ruffa, “The
idea is to follow the low and the low says we can't regulate [drilling]. And if we can’t regulote it, my
advice to the movor and council would be that we con’t enforce [the ban].”

Mayor Alai went so far as to publish editorial comments and City-underwritien position statements in
opposition to the measure. In thase statements the mayor argued that regulation of oit and gas
extraction is the exciusive responsibiiity of the State and that municipalities are preempted from doing
s0. “Let me be clear, if this legisiation posses after a vote of the people, the community is directing this
administration to refuse all future drilling in our city, despite the foct thot the ban violates Chio law and
will most certoinly subject us to lowsuits and expensrue legal bills, since the lows thot permit them to dm'l
-are solidly in therr fuvor wrote the mayor

But other city officials took a dif‘ferant stance. “issue 29 and the Broodview Heights Bill of Rights, affirms
that we as residents have the right to self-governance,” commaeanted Councilwoman At-Large lennifer
Mahnic. “With more and more studies showing fracking negatively impacting a community in so many
ways — including health risks, decreased home values, plus environmental damage to water and air ~ |

" believe residents have o right to say ‘no’ to drilling in their backyards,”

In fact, the Community Bill of Rights amendment does not “regulate” oil or gas extraction, as its
detractors claim. Rather, it asserts fundamental rights that are heyond regulation by the State, and then -
protects those rights by prohibiting corporate behavior judged to pose threats to those rights. Fracking
and related activities are permitted by the state and allow corporations to site drilling and injection
wells against the consent of the community. The amendment recognizes the rights of communmty
members as superior to the regulatory laws of Ohio and finds the issuance of such permits, in violation
of those rights, to be an illegitimate exercise of state power.

Pat Volk, a resident of Broadview Heights and supporter of MADION, commented, "I've been working on
this for over 3 years and it is nice to gat some vindication.” With passage of the law, Broadview Heights
joins a dozen other communities in Pennsylvania, Maryland, New York, Ohio and New Mexico that have
taken a stand for fundamental rights by banning fracking or related activities.

Corporations that violate the prohibitions or that seek to drill or site injection wells in the City will not be
afforded “personhood” rights under the U.S. or Ohio Constitution, nor will they be affarded protections
under the Commerce Clause or Contracts Clause under the federal or state constitution.

In addition, the ordinance recognizes the legally enforceable Rights of Nature to exist and flourish.
Residents of the City now possess legal standing to enforce those rights on behalf of natural
communities and ecasystams.

-~ 30 ~

The Communily Environmmental Legal Defense Fund, located in Mercersburg, has been working with
people in Pennsylvania since 1995 fo assert their fundamental rights lo democratic local self-governance,
and to draff laws which end desiruciive and rights-denying corporate action aided and abetted by siate
and federal governmenis.
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Pubiished on Wednesday, Movember 7, 2012 oy Commion Dreams

'‘Corporations Are Not People' in Montana, Colorado
- Commecn Dreams staff

in a landslide victory Tuesday night, licntana voiers aparoved an initiative stating “that corporations are
not entitlad to constltu‘nonat rights becauss they are not human bF‘Il‘lgS" -~ corporations are not peop!e

© The initiative directly chal!enges the'now infamous Cftfzené United decision, which allows 'corporations to

contribute unlimited amounts of money for campaign groups know as super PACS and 'shadow money'
organizations. ' '

lnitiafive 166 wilt win roughly 75 percent to 25 percent, according o the likely, but not yet final, results,
Montana's Billings Gazette reports.

The initiative states;

“Balfot initiative I-166 establishes a state policy that corporations are not entitled to
constitutional rights because they are not hurnan beings, and charges Moniana elected and
appointed officials, state and federal, to implement ihat policy. With this policy, the people of
Moniana establish that there should be a level playing field in campaign spending, in part by
prohibiting corporate campaign contributions and expendiiures and by limiting political
spending in elections..."

The measure, proposed by the group Stand with Montanans, will determine state policy on prohibiting
corporate contributions and expendiiures in staie and national elections, and will charge siate lawmakers
with furthering the state's policy on the matier, asking congressional delegates to support efforis to
overrule the Citizens United decision by amending the U.S. Constitution.

Simitarly, Colarado Amendment 65 looks like a viciory. 85 instructs Colorado's congressional delegation to
propose and support an amendment to the U.3. Consilivtion that allows congress to overturn Citizens
United.

Resulis from ihe CO Seoretary of State show a YES for Amendment 65 with a margin of 73% with 23 of
64 counties reporting.

https:f fwww.commendreams.org/headline/2012 /11 /07~07print Page i1 o



-ongmont Makes History as First Colorado City to Ban Fracking | Food & Water Watch

FOOD & WATER WATCH

L313/12 11:41 AM

Movember 7th, 2012

Longmont Makes History as First Colorado City to Ban F racking

Despite Half-Million Dollars Spent by 0il and Gas Industry to Oppose Measure, Question 300 Wins With
Nearly 60 Percent of Vote

Longmoni, Colo.—Today is a historic day for the city of Longmont, Colorado, Nearly 60 percent of Longmont vaters approved an
amendment to the city’s charter to prohibit hydraulic fracturing, more commanly known as fracking, and dispasal of waste
products connected with the process within city timits. : : : _ '

For more than six months Longmont and its citizens have been of threatened, bultied and out-spent by the oil and gés industry.
Langmont’s victory over this highly industrialized and dangerous oil and gas extraction process signals to communities throughout

the state and the nation that they can and will prevail over state officials who answer to the oit and gas industry rather than to
“their constituents. T - : - : - ST

According to Michaet Bellmont, a member of Our Health, Our Future, Our Long_mor;t (Qur Longmant),. “We have shown that Big Oit
money does NOT always win and that our constitutionally guaranteed right to health, safety, and protection of pr{f:perty is NOT
for sale. We proved that ordinary citizens with very little maney but a lot of determination, intelligence, passion and boot

teather can prevail.”

Over 100 volunteers worked in hot summer days to gather the necessary signatures to place the measure on the ballot. Over
8,200 signatures were submitted, well over the 5,700 required to move the measure to today’s batlot. Also, more than 200
citizens contributed the funds necessary to carry out the Yes on 300 campaign. The opposition raised over a hatf-million dollars to

appase Question 300. All of their funds came from the oil and gas industry and their trade associations. Not one Longmont
resident contributed.

“The peopte of Longmont have made history: they have chosen to ban fracking,” said Sam Schabacker, a Longmont area native
and Mountain West Regional Director for Food & Water Watch, the national consumer group who supported Our Longmont’s
efforts. “Longmont residents were not frightened away or fooled by the ofl and gas industry’s attempt to buy the election, to the
tune of $500,000, through deceptive and threatening TV commercials, full-page newspaper advertisements and multiple mailers.
Hopefully this citizen-led effort will inspire other communities to stand up and protect their health, safety and property against
the risky practice of fracking as well.

Our Health, Qur Future, Our Longmont, a group of concerned citizens fram throughout Longmont, believes that Longmont has a
right to protect the public health, safety, and welfare of our community. By protecting the health, safety, and welfare of our
citizens, we will preserve our economic vitality, our home values, our water, parks, wildlife, lakes, trails, streams, apen space,
recreationat areas and our quality of tife for ourselves and future generations.

Contact: Sam Schabacker, Food & Water Watch, 720-295-1036

Michael Betlimont, Qur Longmont, 303-678-9470

Food & Water Watch works o ensure the food, woter and fish we consume is safe, accessible and sustainable, So we con all enjoy and trust
in what we eat and drink, we help people take charge of where their food comes from, keep clean, afforduble, public tap water flowing
freely to our homes, protect the environmental quality of oceans, force government to do its job protecting citizens, and educate about the
importance of keeping shared resources under public controi,

i

hitp: / feanw. food andwatenwatch.org /pressreleases/langmont-maltes-history-as~first~colarado-city-to~ban—fracking/ Page 1 of 2
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A Pennsylvenia farmner has become the first landowner in the United States 10 use 2 conservation
easement to recognize and protact the rights of water, forests and wild ecosysterns. Stephen Cleghorn,
who owns a 50-acre organic farm in Jefferson County, Pa., said the easement will ban activities such as
hydraulic fracturing and will “slevate the rights of nature abave the power claimad by extractive energy
corporations o despoll the environment.”...Cleghom said he hopss other landowners across
Pennsylvania, as well as municipal governmanis, will take action io recognize the righls of communities
and nature through bath easements and local laws. The Community Environmental Legal Defense Fund,
or GELDF, a nonprofit Pennsylvania law firm, worked with Cleghorn to help create the easement, which
secuies the rights of nature legaily on his property.

i

aidwast Znargy MNev
by Ellen M. Gillmear, &2
November 8th, 2042
Voters in Mansfield, Ohio, sent a clear message Tussday that off and gas wastewater is not walcoma in
their city. More than 60 percent voted in favor of an “environmental bill of rights” that would essentially
give the city license to ban wastewater injection wells ~- scattered acrass the Chio landscape — on
grounds that the operations threaten community rights to clean air and watar,
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LU Fress Helease: Mansfisio Volers Adopt Sommunly Sighis Ghatiar
Amendment That Bans Toxic Injaction Wells

by CELDF

November 7th, 2012

By a vote of 62.87% in favor, the people of the City of Mansfield, seat of Richland County in north-
central Ohio and home to nearly 48,000 people, adopted an amendment to their home nule charer that
recognizes 2 commurity Bill of Rights, and allows for the prohibition of (he injection of fracking
wastewater on grounds that such prohibition is necessary to secure and proiect those rights. The
resolve of the citizens of Mansfield io vindicate these rights was demanatratzd by a majorily vote aven

hetp:/ feeldforg /sectinn, php?id=~44 ?’age 1 of 1t



‘According to Martin J. Schiesel, in his
‘book The Politics of Efficiency
(Wit

Municipal Administration and Reform
n:America: 1880-1920), “Simon

/5:torinvestigate the Tweed ring in
Néw-York], argued in 1877 that'the:

inciple of universal manhood suf-
age’-only applied to ‘a-very limited
egree’ in municipal administration
ecaliseithe:city was ‘not a.govern-
-corporate adminisiration
.interests:in which property
1ould have:the leading voice. In the
samé:vein, Francis Parkman saw the
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STATE OF NORTH CAROLINA
AGREEMENT
COUNTY OF CHATHAM

THIS AGREEMENT made and entered into this 17 day of October 2012 by and between
the TOWN OF PITTSBORO, hereinafter called "Town", and CHATHAM FOREST
HOMEOWNERS ASSOCIATION, INC., hereinafter referred to as “HOA™:

WITNESSETH:

, WHEREAS, the Town is planning to make certain road improvements at the intersection

of Springdale Drive and US Highway 15-501 in order to permit the connection of Springdale
+ Drive and Fox Chapel Lane and the Chatham Forest Subdivision, the cost of which is more
‘particularly described on the attached Hydrostructures, PA letter of August 17, 2012 attached
hereto; and

WHEREAS, the CHATHAM FOREST HOMEOWNERS ASSOCIATION, INC. is
willing to reimburse Town for a portion of the cost of said improvements referred to herein upon
the terms and condi;ions set forth hereinafter; and- ’ s

WHEREAS, the parties hereto desire to memorialize their agreement by‘the execution
hereof:

NOW, THEREFORE, in consideration of the mutual covenants contained hereinafter, the
parties hereto hereby agree as follows:

A. Town agrees to install the improvements referred to hereinabove. Upon
completion of the improvements and acceptance of the same by the Town and the
NC Department of Transportation, execution of this agreement and an agreement
with VCR, LTD (formerly Voller Realty), whichever is later, the Town shali open
and connect Springdale Drive and Fox Chapel Lane for vehicular traffic.

B. HOA agrees to reimburse the Town the sum of $8,000.00 in four equal annual
installments of $2,000.00 each beginning April 1, 2013 and on the same day of
each calendar year thereafter until paid in full. In order to secure the payment of
said sum HOA agrees upon the execution hereof to deliver to the Town adequate
security in a form satisfactory to the Town a promissory note reflecting the terms
hereof and first deed of trust lien conveying to a designated Trustee real property
of the HOA which is mutually satisfactory to the parties hereto. In the event of
default in the payment of said reimbursement amount, the Town shall be entitled
to enforce the power of sale contained therein or any other remedy as by law
provided.



C. Both parties agree as follows:

1. Nothing contained herein shall preclude the Town from
exercising its discretion with respect to any future issue between the parties
including the development of Chatham Forest Subdivision.

2, The exclusive venue for enforcement or interpretation of
this agreement shall be the General Court of Justice of Chatham County, North
Carolina.

3. "This agreement shall supersede and replace any previous
agreements, conditions, or approvals regarding the opening of Springdale Drive
which have heretofore been considered or approved by the Town.

IN WITNESS WHEREOF, the parties hereto have executed this égreefnent ﬁn
duplicate originals, all as of the day and year first above written.

TOWN OF PIPI'SBORO
Sy
o éi’}”’-fw‘fizk 2 ﬁ? 70’"‘,{&”’4"-//"’
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